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Report on International Dairy Arrangement

INTRODUCTION

In response to requests of the Finance Committee of the Senate, and
the Ways and Means Committee of the House of Representatives, the United
States International Trade Commission on September 1, 1978, inast{tuted an
investigation, under section 332i%) of the Tariff Act of 1930 (19 U.S.C.
332(b)), for the purpose of submitting a series of reports analyzing the
effecte on U.S. industrial and agricultural sectors of nontariff measure
agreements and tariff reductions regotiated at the Multilateral Trade
Negotiations (MTN) in Geneva.

This report analys:s a draft international commodity arrangement on cer=-
tain dairy products. The report is based upon the text of the International
Dairy Arrangement (MTN/DP/8) resulting from negotiations concluded in April
1979. 1/ The report is divided into 2 parts which deal with the various
aspects of the proposed arrangement and its impact on U.S. programs. Part
I of the report provides a brief description of the arrangement. Part 1I
describes existing laws regulating milk and milk products in the United
States, and the economic impact of the International Dairy Arrangement.

U.S. adherence to the Arrangement would require no changes in U.S. statutes
and only minor possible changes in U.S. Department of Agriculture regulations,
as described in the section of part II dealing with the economic impact of
U.S. adoption of the Arrangement.

1/ Certain bilateral arrangements being implemented with regurd to cheese,
which are not & part of the International Dairy Arrangement are not discussed in
this report. These bilateral arrangements are discussed in the part of the Com-
mission’s Industry/Agriculture Sector Analysig dealing with dairy products.




PART T. INTERNATIONAL DATRY ARRANGEMENT

Summary of the Arrangement

The arrangemenc, as it results from negotiations concluded in April
1979, contains a preamble, four parts and three major protocols 4incorpo-
rated as annexes to the arrangement, concerning certain milk powders, milk
fat and certain cheeses. The arrangement is briefly described in the
following paragraphs. 1/

Preamble: The Preamble recognizes the importance of milk and dairy orod-
ucts, the need to avoid surpluses and shortages and the need to maintain
prices at an equitable level. The Preamble notes the wide price fluctua-
tions .a the dairy products market and the proliferation of export and
import measures and recognizes that improved cooperation in the dairy
sector contributes to the attainment of the obiectives of expansion and
liberalization of world trade and the implementation of the objectives of
the Tokyo Declaracion of 1973.

Objectives of the Arrangement: Article 1 of Part 1 of the Gereral Provi-
sions of the Arrangement establishes the following objectives:

- to achieve the expansion and even greater liberal-
ization of world trade in dairy products under market
conditions as stable as possible, on the basis of

material benefit to exporting and importing countries,
and

- to further the economic and social development of

developing countries.

Product coverage (Article II): The products covered by the arrangement
are:

l. Milk and cream, fresh, not concentrated or sweetened
2. Milk and cream, preserved, concentrated or sweetened
3. Butter

4. Cheese and curd

5. Casein, and

6. Any other product the Internaticnal Dairy Products

Council (established under thz arrangement) deems neces-

sary for the implementation of the arrangement’s objectivee
and provisions.

1/ Tre full text of the arrangement appears in the Annex.
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Creation of Administrative Mechanism: Part 3 of the urrangement estap-
lishes mechanisms under the Gatt to carry out necessary implementation
functions. Article VIII establishes an International Dairy Products

Council comprised of representatives of all the participants to the arrange-
ment. In addition, special committees are established to carry ou: each of
the major protocols to the arrangement comprlsed of representatives of the
signatories to the relevant protocol. For both the Council and the Commit-
tees, decisions must be reached by concensus, so that, in effect, each
participant may effectively exercise a veto power.

Article IV establishes that the functions of the Cuuncil are to eval-
uate the situation in an outlook for the world market for dairy products, to
review the operation of the arrangement, and to recommend short, medium or
long-term measures to improve the overall situation of the world market if
it finds that a serious market disequilibrium, or threat of such disequilib-
rium, which affects or may affect international trade, is developing for
one or more dairy products. In considering possible solutiomns, the council
is to take due account of special and more favorable treatment to be pro-
vided the developing countries, where feasible and appropriate.

The Committees established under Article VII are to keep under constant
review the situation in an evolution of the international market for each
respective Protocol.

Obligations of Participants:

Information: The participants would agree, under Article II[, to pro-
vide relevant trade information regularly and promptly to the Council as
required to monitor and assess the overall world market situation for the
products covered by the arrangement. Such information would include data
on past performance and current outlook regarding production, c~nsumption,
prices, inventories, and trade. Information would also be furnished on
domestic policies and trade measures imposed by the participants and on
international commitments in the dairy sector, as well as any changes in
such policies and measures. The information obligation does not, however,
require the submission of coufidential information which would be contrary
to public interest, impede law enforcement, or prejudice.legitimate commer-
cial interests.

Minimum Price Agreements: Three major annexes to the arrangement pro-
vide for Protocols which would establish minimum prices for certain milk
powders, milk fat (including butter) and certain cheese.

Protocol Regarding Certain Milk Powders: This Protocol covers skimmed,
wvhole, and buttermilk powders. Minimum prices of $425, §725, and $425 per
metric ton are set for each of the three categories of milk powders, respec-
tively. These prices refer to three "pilot products" with specific milk fat
and water content, with specific packaging characteristics, and specific F.O0.B.
positions. Adjustments can be made in these minimum prices to reflect vari-
ances in milk fat content, diffarences in packaging costs, and modified terms
of sale from those apecified for the pilot products. Participants undertake

N\
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not to export to commercial markets below these minimum prices wiith ad-
justments as outlined gbove. 1In addition, under article 3 of the Protocol

the minimum price levels will be reviewed annually by the Committee for the
Protoccl and may be modified.

In its review the Committee is required to take account, to the extant
relevant and necessarv, producer costs, other relevant sconomic factors of
the world market, the need to maintain a long-term minimum return tc the
mest ecoenomic producers, the need to maintain stability of supply and
ensure acceptable consumer prices and the current market situation.
Finally, the Committee shall have regard to the desirability of improving
the relationshif between the mininmum price levels established by the
Protocol and the dairv support levels in the major producing participant
countries (including the European Community).

PR

Trade in skimmed milk and buttermilk powder below the minimum prices \
is allowed, provided the milk powder is for use exclusively in animal feed.
Other derogations for commercial sales below the mirimum prices can ‘e
granted bv the Committee. YNon-commercial sales of milk powder, such as

those for food aid and relief purposes, will be exempt from the minimuw
price provisions.

Protocol Regarding Milk Fat: This Protocol covers anhydrous milk
fat and butter. Its provisions parallel almost identically those in
the Protocol on milk powders. It includes minimum prices of $1,100
per metric ton for anhydrous milk fat and $925 per metric ton for butter.
Under provisions similar to those in the Protocol on milk fat, these prices
refer to "pilot products' with specific characteristics and can be ad-
usted to reflect variances from the characteristics of the "pilot products".
Participants undertake not to export to commercial markets below the
tinimum prices with adjustments as provided for in the Prctocol. In
addition, the minimux prices will be reviewed annually by the Committee
established for the lrotocol and may be modified to reflect chauges in
aconomic factors {ncluding the world butter situation.

The derogation provisions for sales below the minimum prices to com-
nercial and non-commercial markets parallel those in the Protocol on milk
fat, with the exception of sales for animal feed. No exemption for such
sales is included in this Protocol.

2rectocol Regarding Certairc Cheeses: This Protocol covers cheeses
having a fat content in dry matter, by weight, equal to or more than 45
percent and a dryv matter content, by weight, equal to or more than 50
perceat. Its provisions parallel those of the other two Protocols.

A 2ininum price of $800 per metric ton is set for a "pilot product"
of cheese with specific packaging characteristice in an F.0.B. or free-at
frontier position. Adjustments can be made in this minimum price to

reflect variances in the packaging and terms of sale characteristice from
those specified for the "pilot product".

3



Sales below the minimum prices can be made to non-commercial or com=-
mercial markets under derogations granted by the Committee for the Protocol.
In addition, the minimum prices would not apply to exports, in exceptional
circumstances, of small quantities of natural unprocessed cheese which 1s
below normal quality for export due to deterioration or production failure.
Exporters must notify the GATT Secretariat of their intentions in advance
of making such sales.

Food Aid and Transactions Other Than Normal Commercial Transactions:
Article V of the arrangement provides that dairy products shall be fur-

nished to the developing countries by way of food aid and the participants
will consult on arrangements for the supply of such aid.

Final Provisions (Part IV): The arrangement provides for entry into
force on January 1, 1980, will remain in force for three years, and can be
extended for further three year periods unless the Council decides otherwise.

With respect to withdrawal, the arrangement provides for withdrawal
upon the expiraticin of 60 days after notice but provides for withdrawal

from the Protocols subject to such conditions as may be agreed upon by the
participants.

Status of the Arrangement

Unlike previous drafts, the Arrangement under :onsideration purports
to be complete with no reservations being indicated by footnote or otherwise
and no textual matter placed in brackets.

It 1s notad that in eariler drafts, brackets had been placed around pro-
visions concerning safeguards, subsidies, health and veterinary measures,
standards, rules on packaging and labeling and designation of origin. Such
provisions do not appear in the final draft and would be covered in other
separate now-tariff wmeasure agreements.
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PART 1I: FFFECT OF ADOPTION OF INTERNATIONAL DAIRY ARRANGEMENT

Domestic Programs

The marketing of milk and milk products in the United States is, as
in most other countries, highly regulated. Generally U.S. laws affect
dairy products in several ways: (1) the marketing of milk {s controlled
through Federal Milk Marketing Orders and through the Dairy Price Support
Program; (2) jmports of dairy products are controlled by the imposition of
quotas under section 22 of the Agricultural Adjustment Act; (3) surplus
agricultural goods (including dairy products) are disposed of by shipment
to developing countries through the P.L. 480 program. These programs are
discussed in further detail below.

Federal Milk Marketing Orders

Federal Milk Marketing Orders, authorized by the Agricultural Market-
ing Agreement Act of 1937 (7 U.S.C. 608(c)), establish minimum prices to
farmers for milk based on end use. The milk marketing orders program is a
classified pricing program which prices milk used for fluid uses distinctly
from that used for further processing into dairy products. That milk used
for fluid purposes is priced at varying differentials above the price of
that milk which 18 further processed for manufacturing purposes. Grade A
milk that is8 eligible for fluid consumption but not so used, is uesed to
produce manufactured dairy products. All U.S. dairy farmers that produce
Grade A milk received at plants regulated under the orders program share in
the proceeds from the higher valued fluid sales. The returns from fluid
milk sales are pooled with lower returns from milk of Grade A which 1is
processed into dairy products. Grade A farmers then receive a blend price
based on the relative quantities used in each class.

The Federal marketing orders programs also provide for: 1impartial
audits of dairy plants to insure fair and accurate producer payments;
verification of weights and tests of producer milk; collection and distri-
bution of market data; and, procedures, including the public hearing
process, to review conflicting points of view and resolve them in the
public interest.

The Federal Dairy Price-Support Program

Federal price supports have been in ex.~tence for certain agricul-
tural commodities since 1933. The 1949 Agricultural Act, as auended (7 USC
1446), directs the Secretary of Agriculture to support manufacturing milk
prices by governmental purcheses of unlimited quantities of dairy products.
The U.S. Department of Agriculture (USDA) announces the prices at which it
will purchase Cheddar cheese, butter, and nonfat dry milk which meet USDA
grading and packaging specifications. The USDA announces the specific
price support for manufacturing milk on October 1 of each year. The price
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support system is designed to stabilize milk prices by producing a floor
under prices, at prices which are expected to suppirt the annual average
price which plants pay to farmers for manufacturing milk equal to the
announced support price. The USDA’s Commodity Credit Corporation offers to
to purchase carlots of butter, Cheddar cheese, and nonfat dry milk at the
announced prices in carrying out the price=-support program. Most of the
nonfat dry milk purchased by the USDA has been donated abroad as part of
the so~called "P.L. 480" program, whereas most of the butter and cheese
purchased has been disposed of through school lunch and welfare programs
within the United States. Purchases of dairy products are also allowed
under section 709 of the Pood and Agricultural Act of 1965, (7 USC 1446(a))
and section 4a of the Agriculture and Consumer Protection Act of 1973.

U.S. Section 22 Import Control

Under this program, which was established »y the addition of sec~-
tion 22 to the Agricultural Adjustment Act of 1933 (7 U.S.C. 624), in an
amendment to that Act in 1937 (49 Stat. 1152), imports of certain agricul-
tural commcdities are restricted by quotas established to prevent inter-
ference by imports with the federal price support programs of the USDA
discussed above. Presently, nearly all dairy products made from cow’s milk
and entering international trade are subject to section 22 quotas.

A 1951 smendment to section 22 (64 Stat. 261) specified that no trade
agreement or other international agreement before or afterwards entered
into by the United States could be applied in a manner inconsistent with
the application of section 22 quotas. Since the amendment was after the
effective date of the General Agreement on Tariffs and Trade (GATT), the
U.S. sought, in 1955, and obtained, a weiver from Articles II and XI of the
GATT. Article XI allows agricultural quotas when they are necessary for
the enforcement of govermnmental measures to restrict productirn of like
domestic products. It should be noted, however, that the U.S. price
support program does not attempt to restrict production. Annual reviews of
the operation of the section 22 waiver are required by terns of the waiver.

In the vperation of the section 22 quota system, the Secretary of
Agriculture advises the President vhenever he has reason to believe that
dairy products are being imported into the United States under such condi-
tions and i{n such quantities as to render or tend to render the federal
dairy price support program ineffective or materially interfere with it.
If the President agrees that the situation described by the Secretary of .
Agriculture exists, he then directs the U.S. International Trade Commission
to conduct an investigation and hold public hearings, and to forward to him
a report of ite findings and recommendations. The President may then,
based on the Commission’s findings, impose such fees or quotas (in addi~
tion to the basic duty) as he determines nccessary. However, when the
Secretary of Agriculture reports to the President that a condition which
requires smergency action exists, the President may take action without
waiting for the Commission’s report. The action continues in effect

pending the Commission’s report and any subsequent action taken by the
President.
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The P.L. 480 Program

The P.L. 480 program (7 U.S.C. 1697-1736d) provides for the shipment of
surplus U.S. agricultural products (including dajiry products) to developing
countries under credit sales agreements and as donations for famine relief.
These donations are usually viewed as a form of U.S. foreign aid. The
Commodity Creidt Corporation uses the products it hau purchased under the
federal dairy support program for the program.

Federal Dairy Product Standards

Principal inspection of U.S5. dairy manufacturing plants and the grading
of manufactured products is performed by the USDA. If products are to carry
USDA grades, plant inspections are required. Most states have requirements
for dairy farmers, and all states have basic food laws covering food in intra-
state commerce. In interstate commerce, all manufactured dairy products are
subject to the Pure Food and Drug Act (21 U.S.C. 301), under which plant
inspection, in the case of questionable wholesomeness, is administered by the
Food and Drug Administration (FDA). Imported dairy products must meet FT .
requirements upon entry into the United States (21 U.S.C. 143).

Econcmic Impact

In terms of milk equivalent, U.S. imports of dairy products have
amounted to about 1.7 percent of comsumption in recent years. Most of the
imports have consisted of cheese. Exports, mostly nonfat dry milk, have
absorbed some 0.4 percent of production. U.S. imports of dairy products
are limited by quotas imposed under section 22 of the Agricultural Adjust-
ment Act, as amended. Because of price and size, the United States market
18 the preferred market for U.S.-produced dairy products. Also, the small
quantities of U.S.-produced dairy products that are expcrted face subsidized
competition from many foreign countries. (U.S. imports of cheese from most
foreign countries also benefit from export subhsidies.) Largely because of

the aforementioned conditions, U.S. internationai trade in dairy products
has been small.

The only economic provisions of significarnce appearing in the arrange-
ment involve the establishment of minimum prices for certain milk powders,
milk far, and certain cheeses. Inasmuch as the minimum prices are about 60
percent to 75 percent below the U.S. support prices for the respective
products, it does not appear that the minimum price level would have any
foreseeable effect on U.S. commercial exports or imports of dairy products,
or on those domestic price support programs. The minimal exports under the
P.L. 480 Program of the U.S. Department of Agriculture (USDA) mostly
involve food aid and, therefore, would not be affected by the arrangement.
Hovever, adherence to the arrangement might require some changes in the
USDA regulations concerning the small quantities of concessional sales that

are infrequently made under the program at prices that might be below the
minimem prices.
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PREAMBLE
Recognizing the importance of milk and dairy products to the econcry
of many countrieslin terms of production, trade and
" consumption;
Recognizing the need, in the mutual interests of producers and

consumers, and of exporters and importers, to avoid
surpluses and shortages, and to maintain prices at aa
aquitable level;

Noting the diversity and interdependence of dairy products;

Noting the situation in ihe dairy products market, which is
characterized by very wide fluctuations and the
rroliferation of cxport and import measures,

Considaring that irproved co-operation in the dairy products sector
contributes to the attainment of the cbjectives of
expansion and liberalization of world trade, and the
implementation of the principles and objectives concerning
develnping countries agreed upon in the Tokyo Declaration
of Ministers dated 1L Sepiember 1973 coacerning the
Yultilatcral Tracde ilegotiations;

Determined to respect the principles and qucctives of the Cencral
Agreement on Tariffs end Tralde and,in cerrying out tre
aims of this Agreement effectively to implement the
principles and objectives agre=d upon in the seid
Toxyo Declaration;

The participants to the present Arrangenent have, through their
representatives  agreed es follows:

lIn this Arrangement end in the Protoccls annexed therato, the term
‘country’ is deemed to include the Furonean Economic Community.

°fvis nreambular provision apnlies nnly among participants
that are contracting parties tc the Ceneral Agrecment on Tariffs and Trade.

3

50-139 0 - 79 - 2



14

PART ONE

GENERAL PROVISIONS

Articlz I - Objectives

The objectives of this Arrangement shall be, in accordance with the
principles and objectives agrecd upon in the Tokyo Declesretion of Ministers
dated 1h Septenber 1973 concerning the Multilaterel Trede Negotiations,

- to0 achieve the exdansion and ever greater liberalization of world
trade in dairy products under mirket eonditions a5 stablc ns
possible, on the basis of rmutual benefit to exporting and irmporting
countries;

- to further the economic and sceinl development of developing
countries.

Article II - Product Coverage

1. This Arrangement applies to the dairy products sector. For the
purpose of this Arrangemcnt, the term deilry products is deemed to include
the following products, as definecd in the Customs Co-operation Council
Nomenclature:

cceN
(n) Milk =nd cream, fresh, not concentrated or sweetened ok.01
(b) Milk and cream, preserved, concentrated or sweetened oL.02
(¢) PRutter 0L.03
(2) Checsc and curd oL.ok
(2) Cascin ex 35.01
2. Th: Intcrnationnl Deiry Products Council established in terms of

Article VII:lia) of this Arrangement (horeinafter referred to as the
Council) m~y decide that the Arrangement is to anply to other nroducts in
which d2iry produets referred to in paragraph 1 of this Article have been
incorpurnted if it deems their dinclusion necessary for the implementation
of the cbjcetives and provisions of this /irrangement.

Article IIT - Information

L The participants agree to provid. repularly and promtly to the Council
the  ~roipmntion required to wermit it to moniter and -2ssess the overall
sit . .tion of the world market for dalry products and the world market
situation for cach individual Aairy »roduct.

o Particinating develoning countrics shall furnisn the information
avrilanle to them In ord o~ thnt thuose »articin-onts nay imrove thoir data
c~llo~tlon mechanisms, dovolopoed nertizinants, nnd 2ny Coeveloning
mrticipents oble t- do 30, shall consider symmethetically any request to
thom for techiical assistancc.
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3. The information that the participents undertake to provide pursuant to
paragraph 1 of this Article, according to the modalities that the Council
shall establish, shall include data on past perforrance, current situation
and outlook regarding production, consumption, prices, stocks and trade,
including transactions other than normal commercial transactions, in respect
of the products referrei to in Article 1l of this Arrangement, and any

other information deemed necessary by the Council., Participarts shall also
provide information on their domestic policies and trade measures, ani on
their bilateral, plurilateral or multilateral commitments, in the dsiry
sector and shall make known, &s early as possible, any changes in such
policies ané ..asures that are likely to affect international trade in dairy
products. The provisions of this paragraph shall not require any participant
to disclose confidential information which would impede law enfcreement or
otherwise be contrary to the public interest or would prejudice the
legitimate commercial interests of particular enterprises, public or private.

Note: It is understood that under the provisions of this Article, the
Council instructs the secretariat to draw up, and keep up to date, an
inventory of all measures affecting trade in dairy products,
including commitments resulting frem bilateral, plurilateral and
multilateral negotiations,

Article IV - Functions of the International Dairy
Products Council and Co-operation betwveen the
Participants to this Arrangement

1. The Council shall m2et in order to:

(a) make an evaluation of the situation in and outlook for the world
market for dairy products, on the basis of a status report
prepared by the secretariat with the documentation furnished by
participants in accordance with Article III of this Arrangement,
information arising from the operation of the Protocols covered
by Article VI of this Arrangement, and any other information
available to it;

(b) review the functioning of this Arrangenment.

2. If after an evaluation of the world market situation ard outliook,
referred to in paragraph 1l(a) of this Article, the Council finds that a
serious market disequilibrium, or threat of such a disequilibrium, which
affects or may affect international trade, is developing for dairy products
in general or for one or more products, the Council will proceed to ident:.fy,
taking particular acccunt of the situation of developing countries,

possible solutions for consideration by governments.

3. Depending on whetiier the Council considerc that the situation defined
in paragraph 2 of this Article is temporary or more durable, the measures
referred to in paragraph 2 of this Article could include short-, medium-

or long-term measures to contribute to 'mprove the overall situation of the
vorld mark-t.

[€al
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L. Wher. considering measures that could be taken pursuant to paragraphs 2
and 3 of this Article, due account shall be taken of the special and more
favourable treatment, to be provided for developing countries_ where this is
feasible and approrriate.

5. Any participant may reise before the Council any matteg'affecting this
Arrangement. Each participant shall promptly afford adequate opportunity
for ccnsultation regarding such matterlaffecting this Arrangement.

6. If the matter affects the apnlication of the specific provisions of

the Protocsls annexed to this Arrangement, any participant which considers
that its trade interests are being seriously threatened and which is unable
to reach a mutually satisfactory solution with the other participant or
participaats concerned, may request the Chairman of the Committee for the
relevant Protocol established under /Article VII:2(a) of this Arrangement,

to convene a special meeting of the Committee on an urgent basis so as to
dztermine as rapidly as possible, and within four working days if requested,
any meesures which may be required to meet the situation. If a satisfactory
solution cannot be reached, the Council shall, at the request of the
Chairman of the Committee for the relevant Protocol, meet within a period
of not more than fifteen days to consider the matter with & view to
facilitating a satisfactory solution.

Article V - Food Aid and Transactions other than
Norme.l Commercial Transactions

1. The participants agree:

(a) In co-operation with FAO and other interested organizations. to foster
recogrition of the value of dairy products in improving nutritional levels
and of ways and means through which they may be made available for the
benefit of developing countries.

(b) In accordance with the objectives of this Arrangement, to furnish,
within the limits of their possibilitics, dairy products to developing
countries by way of food aid. Participants should notify the Council in
advance each ycar, as far as practicable, of the scale. quantities and
destinations of their proposed ccntributions of such food eid. Participants

lIt is confirmed that the term matter' in this paragraph includes any
matter which is covered by multilateral agreements negotiated and agreed
upon within the framework of the fultilateral Trade Negotiations. in
part@cular those bearing on cxport and import mcasures. It is further
confirmed that the provisions of Article IV:5 and this footnote are without
prejuaice to the rights and obligations of the parties to such agrcements,

6
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should also give, if possible, prior notification to the Council of any
proposed amendments to the notified programme. It would be understood that
contributions could be made bilaterally or through joint projects or
tarough multilateral programmes, particularly the World Food Programme.

(¢) Recognizing the desirability of harmoniging their efforts in this
field, as well as the need to avoid harmful ivterference with normal
patterns of production, consumption and inteérnational trade. to exchange
views in the Council on their arrangements for the supply and regquirements
of dairy products as food aid or on concessional terms.

2. Donated exports to developing countries, exports destined for relief
purposes or welfare purposes in developing countries, and other transactions
whicih are not normal commercial transactions shall be effected in accordence
with the FAO "Principles of Surplus Disposal and Consultative Obligations'.

Consequently, the Council shall co-operate closely with the Consultative
Sub-Committee on Surplus Disposal.

3. The Council shall, in accordance with conditions and modalities that it
will establish, upon request, discuss, and consult on, all transactions
other than normal commercial transactions and cther than tanose covered by

the Agreement on Interprctation and Application of Articles VI, XVI and XIII
of the General Agrecment on Tariffs and Trade.

7
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PART TWO

SPECIFIC PROVISIONS

Article VI - Protocols

1. Without prejudice to the provisions of Articles I to V of this
Arrangement, the products listed belov shell be subjeet to the provisions
of the Protncols annexed to thie Arrangcement:

Annex T - Protocol Regarding Ceortain Milk Fowders
Milk powder and crenn poviler, excluding whey powder

Annex 1T -~ Protocol Recarding Milk Fat
Milk fat

Annex III - Protocol Reparding Certain Cheescs
Certain cheeses




(a)

(b)

(e)

(a)

(e)
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PART THREE

Article VIT - Administritiqg_pf the Arrangement

International Dairy Products Council

An International Dairy Products Council shall be established
within the framework ol the General Arreement on Tariffs and
Trade. The Council shell comprise representatives of all
varticipants to the Arrengenent and shall carry out all the
functions vwhich are necessary to imnplement the provisions of the
Arrangement. The Council shall be serviced by the GATT
secretariat. The Council shall establish its own rules of
procedure.

Remular and special neetings

The Council shall normally meet at least twice each year,
However., the Crairmnn may call a special meeting of the Council
either on his own initiative, at the request of the Committees
established under paragraph 2(a) of this Article, or at thu
request of a participant to this Arrangement.

Decisions
The Council shall reach its decisions by consensus. The Council
shall be deemed to have decided on a matter submitted for its

consideration if no member of the Council formally objects to
the acceptance of a proposal.

Co-operation with other organizations

The Council shall make whatever arrangements are appropriate for
consyltation or co—operation with intergovernmental and non-
govermmental organizations.

Admission of obscrvers

(i) The Council may invite any non-participating country to be
represented ‘4t any meeting as an observer.

(ii) The Council may also invite any of the organizations

refcrred to in paragraph 1(d) of this Article to attend any
meeting as an observer.
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(a) The Council shall establish a Committee to carry out all the

(v)

functions vhich are necessary to implement the provisions of the
Protocol Regarding Certain Milk Povders, a Committee to carry out
all the functions which are necessary to implement the provisions
of the Protocol Regarding Milk Fat and a Committee to carry out
all the functions which are necessary to implement the provisions
of the Protocol Regarding Certain Cheese.::. Each of these
Committees shall comprise representatives of all participants to
the relevant Protocol. The Committees shall be serviced by the
GATT secretariat. They shall rcport to the Council on the
exercise of their functions.

Examination of the market situation

The Council shall make the necessary arrangements, determining
the modalities for the information to be furnished under
Article III of this Arrangement, 30 that

- the Committee of the Protoco.. Regarding Certain Milk
Powders may keep under constant review the situation in and the
evolution of the international market for the products covered
by this Protocol, and the conditions under which the provisions
of this Protocol are applied by participants, taking into account
the evolution of prices in international trade in each of the
other dairy products haviig implications for the trade in
products covered by this Protocol,

- the Committee of the Protocol Regarding Milk Fat may keep
under constant review the situation in and the evolution of the
international market for the products covered by this Protocol,
and the conditions under which the provisions of this Protocol
arc applied by participants, taking into .account the evolution
of prices in international trade ia each of the other dairy

products having implications for the trade in products covered by
this Protocol;

- the Committee of the Protocol Regarding Certain Checses
may keep under constant reviewthe situation in and the evolution
of the international market for the products covered by this
Protocol, and the conditions under which the provisions of this
Protocol are applied by participants, taking into account the
evolution of prices in international trade in each of the other
dairy products having implirations for the trade in products
covered by this Protocol.

10
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(c) Regular and special meetings

Erch Committoe shall -normally meet at least cnce 2ach quarter.
However, the Chairman of cach Committee may call a special
mceting of the Committee on his own 1nitiative or at the request
of any participant. '

(d) Decisions

Fach Comittee shall reach its decisions by consensus. A
Committee £hell bec deemed to have decided on a matter submitted
for its consideration if no member of the Comittce formally
objects to the acceptance of a proposal.

11
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PART FOUR

Artiecle VIX1-Fipal Provisions

1. Acceptarce

(a) This Arrangement is open for acceptance, by signature or other-
wise, by gevernments members of the United Netions, or of one of
its specialized agencies and by the European Economic Community.

(b) Any government2 accepting this Arrangement may at the time of
acceptance make a reservation with regard to its acceptence of
any of the Protocols annexed to the Arrangement. This reservatiop
is subject to the approval of the participants.

(c) This Arrangement shall ve deposited with the Director-General to
the CONTRACTING PARTIES to the General Agreer nt on Tariffs and
Trade who shall promptly furnish a certified copy thereof and
a notification of each acceptance thereof to each participant.
The texts of this Arrangement in the English, Frenzh and Spanish
languages shall all be equally authentic.

(d) Acceptance of this Arrangement shall carry denunciation of the
Arrangement Concerning Certain Dairy Products, done at Geneva
on 12 January 1970 wvhich entered into force on 14 May 1970, for
participants having accepted that Arrangement and denunciation
of the Protocol Relating to Milk Fat, dane at Geneva on
2 April 1973 which entered into force on 1k May 1573, for
participents having accepted that Protocol. Such denunciation
shall take effect on the date of entry into force of this
Arrangement.

IThe ternms "acceptance” cr "accepted" as used in this Article include

the completion of any domestic procedures necessary to implement the
provisions of this Arrangement.

For the purpcse of this Arrangement, the term “"government" is deemed
to include the competent authorities of the European Ecoaomic Community.

12



2. Provisiuvnal applicetion

Any government mey deposit with the Director-General to the
CONTRACTING PARTIES to the Ceneral Agrcoment on Tariffc and Trade e
declaration of provisional aprlication of this Arrangerment. Any
government depositing such = declaration shall provisionzlly apply this
Arrengenment ond be provisionally regarded as participating in this
Arrangenent.

3. Entry into force

(&) This Arrangement shall enter into force, for those participants
having tccepted it, on 1 January 1980 . For participants
accepting this Arrangerent after that date, it shall be
effective from tie date of their acceptance,

(b) The validity of contracts entcred into beforc the ldate of entry
into force of this Arrangement is not affected by this
Arrangement.

b, Validity

This Arrangement shall remain ip force for three years. The dureation
of this Arrangement shall be extended for further pcriods of three years
at a time, unless the Council, at least eighty days prior to each date of
expiry, decides otherwise.

5. Amendment

Except wheie provision for modification is medc elsewhere in this
Arrangement the Council may recommend an amcndment to the p-ovisions of
this Arrangement. 7The proposed amendnent shell cnter into force upon
acceptance by the governmcnts cf all participants.

5. Relationship between the Arrangement and the Annexes

The following shall be Aeemed to be An intesral nart of this
Arrangencnt, suhject to th  ~rovisions of naragraph 1(b) of this Article:

- the Protoacols mentionad in Artizl~ VI of this Arr-asement and
contained in its Annexes I, II ~nd ITT;

~ the lists of refcrence noints mention:d in Article 2:1 of the
Protocol Rereardinz Certnin "ilk Powdors, Article 2:1 of the
Protorol Kegardineg “ilk Fat, and Article 2:1 of the Protocol
Reparding Certein Cheeses, contained in Annexes Ia, IIa and Illa
respectively;

13
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- the schedules cf price differemtisls according to milk fat content
mentioned in Article 3:4, rote 2 of the Protocol Regarding Certain
Milk Powders and Article 3:4, note 1 of the Protocol Regarding Milk
Fat, contained in Anpexes Ib an? IIb respectively;

- the register of processes and control messures referred to in

Article 3:5 of the Protocol Regarding Certain Milk Powders,
contained in Annex Ic.

7. RBRelationship between the Arrangement ard the General Agreement on
Tariffs and Trade

Nothing in this Arrangement shall affect the rights and obligations
of partvicipants under the General Agreement on Tariffs and Trede.

8. Vithdrawal

(a) Any participant may withdraw from this Arrangement. Such withdrawal
shall take effect upon the expiration of sixty days from the day on which
written notice of withdrawal is received by the Director-General to the
CONTRACTING PARTIES to the General Agreement on Tariffs and Trade.

(b) Subject to such conditions as may be agreed upon by the participants,
any participant may withdraw from any of the Protocols annexed to this
Arrangement. Such withdraval shall take effect upon the expiration of
sixty days from the day on which written notice of withdrewal is received

by the Director-General to the CONTRACTING PARTIES to the General Agreement
on Tariffs and Trade.

l'I'h@s prov-i§ion applies only among pas-ticipants that are
contracting parties to the General Agreement on Tariffs and Trade.

14
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MITEX 1

Protocol Repmarling Certein Yilk Powders

15
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PROTOCOL REGARDIN ERS
PART ONE

Article 1 - Product Coversge

1. This Protocol applies to milk powler end cream powder falling under
CCCY heading No. 04.02, excluding whey povder.

16
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PART TWO

Article 2 - Pflot Products

1. Fcr the purpose of this Protocol, minimum export prices
shall be establisned for the pilot prcducts of the following cescriptions:

(a) Designation: Skirmed milk powder
Milk fat content: Less than or equal to 1.5 per cent by weight
Water content: lLess than or equal to 5 per cent by veight
(b) Designation: Whole milk powder
Milk fat content: 26 per cent by weight
Water content: Less than or equal to 5 per cent by wveigrt
(c) Designation: Butternilk povderl
Milk fat content: Less than or equal to 11 per cent by weight
Water content: Less than or equal to 5 per cent by weight
Fackeging: In packages normally used in the trade, of a net

contcnt by weight of nct less than 25 kgs., or
50 1bs., as appropriate

Terms of salec: F.o.b. ocean-going vessels from the exporting
country or frec-at-frontier exporting country.

By derogation from this provision, reference
voints are designated for the countries listed
in Arnex Ia. The Committee esiablished in
pursuance of Article VII:2(a) of the Arrangement
(hereinafter referred to as the Committeze) may
amend the contents of that Anaex.

Prompt payment egainst documents.

1Derivcd from the manufacture of butter and anhydrous milk fat.

17



28

PART TWO (cont'd)

Article 3 - Minimur Prices

level and observance of minimum prices

l. Participants undertake to take the steps necessary to ensure thkat the
export prices of the prcducts defined in Article 2 of this Protocol shall
not be less than the minimum prices applicable under the present Protocol.
If the products are exported in the form of goods in which they have been
incorporated, participants shall take the steps necessary to avoid the
circumvention of the price provisions of this Protocol.

2. (a) The minimum price levels set out in the present Article take
account, in particular, of the current market situation, dairy prices in
producing participants, the need to ensure an appropriate relationship
tetween tie minimum prices established in the Protocols to the present
Arrangement. the need to ensure equitable prices to consumers, and the
desirability of mainteining a minimum return to the most efficicnt
producers in order to ensure stability of supply over the longer term.

(b) The ninimur prices provided for in paragraph 1 of the present
Article applicable at the date of entry into force of this Protoccl are
fixed at: :

(i) US$42S per metric ton for the skimmed milk powder defined
in Article 2 of this Protocol.

(i1i) US$725 per metric ton for the whole milk powder defined in
Article 2 of this Protocol.

(iii) US$425S per metric ton for the buttermilk powder defined in
Article 2 of this Protocol.

3. (a) The levels of the minimum prices specified in the present
Article can be modified by the Committee, taking into account, on the
one hand, the results of the operetion of the Protocol and, on the other
hand, the evolution of the situation of the internatioral market.

(b) The levels of the minimum prices specified in the present Article .
shall be subject to review at least once a year by the Committee. The
Committee shall meet in September of each year for this purpose. In under-
teking this review the Committee shall take account in particular, to the
extent r¢levant and necessary, of costs faced by producers, other relevant
economic factors of the world market, the need to maintain a long-term
minimum return to the most economic producers, the need to maintain

18
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PART TWO (comt'd)

Article 3 (cont'a)

stability of supply and to ensurc acceptable prices to consumers, and the
current market situation and shall have regard to the desirability of
improving the relationship between thc levels of the minimum prices set out
in paragiaph 2(b) of the present Article and the dairy support levels in
the major producing participants.

Adjustment of minimum prices

4. If the products actually exported differ from the pilot products in
respect of the fat content, packaging or terms ~f sale, the ninimum prices
shall be adjusted so as to protect the minimum prices established in this
Protocol for the products specified in Article 2 of this Protoccl according
to the following provisions:

Milk far content: If the m'lk fat content of the milk powders
described in Article 1:1 of.the present Protocol
excluding buttermilk powder™ differs from the milk
fet content of the pilot products as defined in
Article 2:1(a) and (b) cf the present Protocol, then
for each full percentage point of milk fat as from
2 per cent, there shall be an upward adjustment of
vhe minimum price in proportior to the difference
between the minimum prices established for the pilot
products defined in Article 2:1(a) and (b) of the
present Protocol.

Packaging: If the products are offered otherwise than in
packages normally used in the trade, of a net content
by weight of not less than 25 kgs. or 50 lbs., as
appropriate, the minimum prices shall be adjusted
80 as to reflect the difference in the cost of
packaging from the type of package specified above.

lAl defined in Article 2:1(c) of this Protocol.

2800 Annex I(b), "Schedule of price differentials according to milk fat
content ™. -

18
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PART TWO (cont'd)

Article 3 (cont'd)

Terms of sale: If sold on terms other than f.0.b. from the
exporting country or free-at-frontier exporting
countryl, the minimum prices shall be calculated on
the basis of the minimum f.0.b. prices specified
in paragraph 2(b) of this Article, vlus the real
and justified costs of the services provided; if
the terms of the sale include credit, this shall be
charged for at the prevailing commercial rates in
the country ccncerned.

Exports and imports of skimmed milk powder and buttermilk powder for
purposes of animal feed

5. By derogetion from the provisicns of paragraphs 1 to U of this Artiecle
participants may, under the conditions defined belos, export or import, as
the case may be, skimmed milk powder and buttermilk powder for purposes of
animal feed at prices below the minimum prices provided for in this Protocol
for these products. Participants may make use of this possibility only to
the extent that they subject the products exported or imported to the
processes and control measures which will be applied in the country of export
or destination so as to ensure that the skimmed milk powder and buttermilk
powder thus exported or imported are used exclusively for animal feed.

These processes and control measures shall have been apprdved by the
Committee and recorded in a register established by it.2 Participeants
wishing to make use of the provisions of this paragraph shall give advance
notification of their intention to do so to the Committee which shall meet.

lSee Article 2:1,

2See Annex I(c), "Registe.' of Processes and Control Measures'.
It is understood that exporters would be permitted to shlp skirmed milk
powder and buttermilk powder for animal feed purposes in rn unaltered state
to importers which have had their processes and control measures inserted in
the Register. 1In this case, exporte.s wculd inform the Committea of their
intention to ship unaltered skimmed milk powder and/or buttermilk powder for

animal feed purposes to those importers which have their orocesses u#1d
control ::asures registered.

20
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PART TWO (cont'd)

Article 3 (comt'd)

at the request of a participant, to examine the market sivuation. The
participants shall furnish the necessary information concern.ag their
transactions in recpect of skirmed milk povder and butternilk powder for
purposes of animal feed, so that the Corrittee may follow Cevelopments in
this sector and periodically make forecests ccncerning the evolution cf this
trade.

Special conditions ¢ sales

6. Participants underteke within the limit of their institutional
possibilities to ensure that practices such as those referred to in
Article k:1 of this Protocol do not have the effect cf lirectly or
indirectly bringing the export prices of the products subject to the
minimum price provisions below the agreed minimum prices.

Field of application

7. For each participant, this Protocol is appliceble to exports of the
products specified in Article 1 of this Protocol manufactured or repacked
inside its own customs territory.

Transactions other than normal commercial transactions

8. The provisions of paragraphs 1 to 7 of this Article shall not be
regarded as applying to donated exports to developing countries or to
exports destined for relief purposes or fcod-related developuent purposes
or welfare purposes in developing countries.

Article 4 - Provision of Information

1. 1In cases where prices in international trade of the products covered

by Article 1 of this Protocol are approaching the minimum prices mentioned
in Article 3:2(b) of this Protocol, and without prejudice to the provisions
of Article III of the Arrangement, participants snall notify to the Committee
all the relevant elements for evaluating their own market situation and,
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PAPT TWO (comt'd)
Article b (cout'a)

in perticular, credit.ar loan practices, tvimning vith other productas,
bvarter or three-sided transactions, refunds or redbates, exclusivity

contracts, packaging costs and details of the packaging, so that the
Comnittee can make a verification.

Article S - Obligations ¢f Exnorting Participants

). Experting participants agrees to use their best endeavours, in
cordance with their institutiooal possibdilities, to supply om a priority
‘asis the normal commercial requirecents of developing inporting pertici-

pants, especially those used for food-related developrert purposes and
velfare purpoises.

Article 6 - Co-operation of Importing Participrats

1. Participents which import pirroducts covered by Axrticle 1 of this
Protocol undertake in particular:

(a) to co~operate in implementing the minimum prices odjective of
this Pretocol and to ensure, as far as possible, that the
products covered by Article 1 of this Protocol are not imported
at less than the appropriate customs valuation equivalent to the
prescribed minimum prices;

(b) without prejudice to the provisions of Article III of the
Arrangement and Article 4 of this Protocol, to supply information

concerning imports of products covered by Article 1 of thite
Protocol from non-participants;

(¢) to consider s:mpa.thencauy propouls for uppropriate remnedial
action if imports at prices inconsistent with the minimum pnce-
threaten the operation of this Protocol.

2. Paragraph 1 of this Article shall not apply to imports of skimmed milk
powder and buttermilk powder for purrcses of animal feed, vrovided that

such imports are subject to the measures and proc2dures provided for in
Article 3:5 of this Protocol.

22
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PART THREE
Article 7 - Derogations

1, Upon request by a participant, the Committee shall have the authbority
to grant derogations from the provisions of Article 3, paragraphs 1 to 5

of this Protocol in order to remedy difficulties vhich observance of

minimum prices could cause certain participants. The Committee shall
pronounce on such a request within three months from the date of the request.

Article 8 - Emergency Action

1. Any participant, which considers that its interests are seriously
endangered by a country not bound by this Protocol, can request the Chairman
of the Committee to convene an emergency meeting of the Committee within
two vorking days to determine and decide whether measures would be required
to meet the situation. If such a meeting cannot be arranged within the two
working days and the commercial interests of the participant concernmed are
likely to be materially prejudiced, that participant may take unilateral
action to safeguard its position, on the condition that any other
participants likely to be affected are immediately notified. The Chairman
of the Committee shall also be formally advised immediately of the full
circumstances of the case and shall be requested to call a special meeting
of the Committee at the earliest possible mument.

23
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AFIEX I o
Protocol Regarding Certain Milk Powders
List of Reference Points

In sccordance vith the provisions of Article 2:1 of this Protocol, the
following rceforence points are designated for the countries listed belov:

Austris. Antwerp, Hamburg, Rotterdam
Finland: Antwerp, Bamburg, Rotterdam
Norvay: Antverp, Bamdurg, Rotterdam
Oweden:  Antwerp, Hamburg, Rotterdam

oland: Antwerp, Hamburg, Rotterdam

24/25
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Mk f&; content
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ANFEX I ®

Protocol Regarding Certain Milk Powlers

Schedule of Price Differentials According to
Milk Fat Content

Equal to or more than 2, less than 3

"

"

"

"

Ll

3

26/27

Usb/metete ton

i2s
437
b9
L61
W13
L8s
497
509
521
533
545
55T
569
581
593
€05
617
629
641
653
665
677
689
701
73
125
737
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AMNEX I c
m_ @l Regarding Certain Milk Powders
Re er of Processes and 1 Measures

In accordance vith the provisions of Articls 3:5 of this Protocol, the

folloving processes and control measures are approved for the participants
listed below:

Page

Australia 30/31
Austria 34/35
Canadz 38/39
European Economic Community 42/43
Finland 45

Japan L8/k9
New Zealand 50/51
Norway 53

Spein 56/57
Switzerland 61

28/29
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Skimmed milk powder may de exported from the customs territofy of
Australia to third countries:

Either, after the c@tont Australian authorities have ensured that

the skimmed milk powder has bdeen denatured according to afiy one of the
following processes:

1.

By the addition, per 100 kgs. of skimmed milk powder, of 2.5 kgs.
of lucerne meal or grass meal, containing not less than 70 per cent

of particles not exceeding 300 nicrons, uniformly distributed
throughout the mixture.

By the addition of finely mflled elfalfa flour (98 per cent to
pass mesh 60, equivalent to 50 United States standdrd), in 4 pro-
portion of 2 to 4 parts per .00 and of phenolphthalein in & pro-
portion of 1:20,000 (1 gr. per 20 kgs. of milk),

By the addition, in the proportion of 20 per 100 by welght of the
product treated (80 per 100 by veight of milk powder and 20 pey
cent of the denaturing agent) of a mixture composed of BO per cent
bran and 20 per cent potatc flour, plce flour o other common
starch (at least 10 per cent to pass mesh 60, equivalent to

50 United States standard), with phenolphthalein in the proportion
of 1:20,000. .

By the addition of, for each 100 kgs. of skimmed milk powder, a
minimum of 35 kgs. of undeocdorized fish méal and 200 grs. of
carbonate cf iron or sulphate of iron and

(a) 1.5 kgs. of activated zarton}

(b) or 100 grs. of mixture composed of four fifths of yellow
tartrazine (& 102) and one £ifth of potent biue V (B 131);

1
= These processes and control measures awvly to buttermilk powder as
well as to skimmed milk powder intended for animal feed.
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(¢) or 20 grs. of cochineal ved A (E . 124);
(d) or 4O grs. of patent blue V (E 131).

By the addition of, for each 100 kgs., of skimmed milk powder,
a minimun of LO kgs. of undeodorized fish meal and 300 grs.
of carbonate of iron or sulphate of iron.

By the addition of, for each 100 kgs. of skimmed milk powder, a
minimum of 4.5 kge. of fish oil o fish liver oil and 300 grs.
of carbonate of irom or sulphate of iron.

The fish meal noted in processes 4 and 5 must convain at least
25 per cent of particles with dimension below 80 microns. In
processes 4, 5 and 6, the iron salts have to contain at least
30 per cent of particles of a size lower than 80 microns. The
colouring matters have to contein the following percentages of
the pure product:

- at least 30 per cent for cochineel red A (E 124);

- at least 25 per cent for the other colouring matters: colouring
matters have to contain at least 30 per cent of particles having:
& size lower than 80 microns; the acidity of fish oil cal-
culated in oleic acid has to be equal to at least 10 per cent.

The products added tc skimmed milk powder, according to processes
4, 5 and 6 have to be uniformly distributed as regards in
particular the activated carbon, the iron salts und the colouring
matters; two samples of 50 grs. each, taken at random in a lot
of 25 kgs., must give by chemical determination the same rasults
within the limits of errors admitted by the analysis method used.

Dye to be added to liquid skimmed milk before drying at the rate
of 2 to 3 ozs. per 100 gallons of milk (12.5 to 18.7 grs. per

hectolitre). .The.dye to be ‘one-of “the follewing- colours:
English Standard Index Nos.

Lissamine green Li,090, L2.095, 4u.025
Tartrazine 19.140

Combined with

(a) Brilliant blue F.C.F. 42,090

or
(v) Green B.S. LkL,090
Coghinea.l T7.289
Brilliant blue/F.C.F. h2.090
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8. By the addition of ncat and done meal im & proportion of 2 to
& parts of skismed miik powder.

The bags or containers in which the denstured powder is packed
vill be labelled “For Animal Feed Only”.

Or, after its iscorporation in compound or mixed gtockfoods of & kind
falling vithin ftom 23.07 of the Customs Co-operation Council
Nomenclature.
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MJSTRIA

srimmed milk pOVGOrI may bLe exported from the customs territory of
Austria to third countries: '

A. Fither, after the competent Austrian authorities have enrured that the
szimmed milk povisy has been denatured according to any cne of the
following procesaes:

1. By the adlition, per 100 kgs. of skismed milk powder, of 2.5 kgs.
of lucerns real or gress me.” , containing not less than TO per
cent of particles not excecuing 300 micrcns, uniformly distributed
throughout the mixture,

2. By the addition of finely milled alfslfa flour (98 per cent to
pasa rosh (G0, equivalent to 50 United States standard), in a
proporticn of 2 to b psrta per 100 and of phenolphtalein in a
proportion of 1:20,000 (1 gr. per 20 kgs., of milr),

3. By the addition, in the proportion of 20 per 100 by veight of the
product treeted (80 per 100 vy weight of milk powder and 20 per
gcent of the depaturing azent) of a mixture composed of 80 per cent
brar and 20 per cent potato flour, vice flour or other commwon
starch (at least 10 per cent to pass mesh 60, equivalent to

50 United States stancard), with phenolphth:leiz in the proportion
of 1:20,000,

b, PRy the eddition of, for each 100 kgs. of ekimmed milk povder, a
minimum of 35 kgs., of uncacdor:zed figh menl anl 200 are. of
earbonate cf iron or sulphata of i~ and:

(a) 1.5 kge, of activated carbon;

(b) or 100 grs. of mixture compozed Of four fifths of yellow
tartrazine (E 102) and one fifth of patent blus V (K 131);

1'I‘hese processes and contrecl meacurss apply te duttermilk povder as
vell as to skimmed milk powder intendod for spimel fecd.
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(c) or 20 grs. of cochineal red A (B 12k);
(d) or 4O grs. of patent Vlue V (E 131).

By the addition of, for esch 100 kgs. of skimmed milk prwder, a
minimum of 40 kgs. of undeodorized fish mwal and 300 grs, of cardonate
of iron or sulphate of irom.

By the addition of, for each 100 kgs. of skimmed milk powder, a
minimum of 4.5 kgs. of fish 0il or fish liver oil and 300 grs. of
carbonate of iron or sulphate of iron,

The fish meal noted in rrocesses 4 and 5 must contain at least

25 per cent of particles with dimension below eighty microns, In
processes 4, S and 6. the iron salts hawve to contain at least

30 per cent of particles of a size lower than eighty microns. The
colouring matters have to contain the following percentages of the
pure product:

- at least 30 per cent for cochineal red A (E 124);

- at least 25 per cent for the other colouring matters: colouring
matters have to contain et least 30 per cent of particles having
a sire lover than eighty microns; the acidity of fish oil
calculated in oleic acid has to Ve equal to at leaszt 10 per cent.

The products added to skimmed milk powder, according to processes b,
S and 6 have to be uniformly distrituted as regards in particular
the activated cardbon, the iron salts and the colouring matturs;
tvo samples of 50 grs. each, taken at random in a lot of 25 Kkgs.,
must give by chemical determination the same results within the
limits of errors admitted by the analysis method used.

Dye to be added to liquid skimmed milk before drying at the rate of
2 to 3 ozs. per 100 gls. of milk (12.5 to 18.7 grs. per hectolitre).
The dye to be one of the following colours:

English Standard Index Nos.

Liosamine green 44.090, L2.095, LkL.025
Tartrazine : 19,140

Combined with:

(a) Brilliant blue F.C.PF. 42.090

or

(b) Green B.S, ' L4 .,090
Cochineal 77.289
Brilliant bdblue/F.C.F. 42.090
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8. 3By the eddition of meat and done mesl im a proportion of 2 to
L parts of skirmed milk powder.

The bags or containers in vhich the denatured povder is packed
vill be labelled-~"For Animal Feed Only".

Or, after its ircorporction in compound or mixed stovkfocds' of a

kind falling within item 23 O7 of the Customs Co-operatign Council.
Nomenclature.
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CARADA

1. By the addition of finely milled alfalfa flour (98 per cent to pass
mesh 60, equivalent to S50 United States stazdard), in a propartion of Z to
4 parts per 100 and of phenolphthalein in a proportion of 1:20,000 (1 gramme
per 20 kzs. of milk).

2. By the addition, in the proportion of 20 per 10C by weight of the
product treated (80 per 100 by weight of milk powder and 20 per 100 of the
denaturing agent) of a mixture camposed of 80 per cent bran and 20 per cent
potato flour, rice flour ar other common starch {at least 10 per cent to
pass mesh 60, equivalent to 50 United States stundard) with phenoclphthnlein
in the proportion of 1:20,000.

3. By the addivion of, for each 100 kgs. of skimmed milk powder, a

minimum of 35 kgs. of undeodorized fish meal and 200 grames of carbonate
of iron or sulphate of iron and

(a) 1.5 kgs. of activated carbon;

(b) or 100 grammes of mixture composed of four fifths of yellow
tartrazine (E 102) and one fifth of patent blue V (E 131);

(¢c) or 20 grammes of cochineal red A (E 12k);
(d) or 4O grammes of patent biue V (E 131).

4. By the addition of, for each 100 kgs. of skirmed milk powder, a
minimum of 40 kgs. of und=odorized fish meal and 300 grammes of carbonate
of iron or sulphate of iron.

5. By the addition of, for each 100 kgs. of skimmed milk powder, a
minimum of 4,5 kgs. of fish oil or fish liver oil and 300 grammes of
carbonate of iron or sulphate of iron.
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The fish meal noted in processes 3 and U must comtain at lesst
25 per cent of particles vith dimension below 80 microns. In processes
3, 4 and 5, the iroa salts have to contain at lesst 30 per cent of particles
of a size lower than 80 Aisropi-—.Ths-colouring matters have to coatain the
fallowing percenteges.cf the pure product:

- at least 30 per cent for cochineal red A (E 124);

- at least 25 per cent for the other colouring matters: colouring
matters have to contain at least 30 per cent of particles having
a size lower than 80 microns; the acidity of fish oil calculated
in oleic acid has to be equal to at least 10 per cent.

The products added to skipmed milk powder, according to processes
3, 4 and 5, have to be uniformly distributed as regards in particular the
activated carbon, the iron salts and the colouring matters; two samples of
50 grs. each, taken at random in & lot of 25 kgs., must give by chemical
determination the same results within the limits of errors admitted by the
analysis method used.

6. By the addition of dye to liquid skimmed milk before drying at the rate
of 2 to 3 ounces per 100 gallons of milk (12.5 to 16.T grs. per hectolitre),.

Dye to be ocne of the following colours: _
English Standard Index Nos.

Lissamine green L4 .090, 42,095, 44,025
Tartrazine ' 19.1k0

combined with:

(i) Brilliant blue F.C.F,. L2.090

or
(ii) Green B.S. L4 .090
Cochineal "‘{7 .289
Brilliant blue/F.C.P, 42,090

T. By the addition of meat and bone meal in & praportion of 2:4 parts of
skimmed milk powder.

40
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8. By the additiom, per 100 kgs. of skimmed muilk powder, of 2.5 kgs. of
lucerne meal or grass meal, containing not less than 7O per cent of
particles not exceeding 300 microns, uniformly distributed throughout the
mixture.

The bags or comtainers in vhich the depatured powder is packed will be
labelled "For Animal Feed Only".

9. Incorporation of skimmed milk powder in compound or mixed stockfoods
of a kind falling within item 23.0T of the Customs Co-operation Coumcil
Nomenclature.

41
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EUROPEAN EQONOMIC COMMUNITY

Skimmed milk m.rl" for use as animal feed may be exported to third

countries:

(a)

(v)

(c)

either after being denatured in the customs territory of the Community
in accordance with Article 2 of Regulation (EEC) No. 990/722, as last
amended by Regulation (EEC) No. 80u/763¢

"Skimmed milk powder shall be denatured by the addition, per

100 kgs. of skimmed milk powder, of 2.5 kgs. of lucerne meal or

grass meal, containing not less than 70 per cent of particles not

:Iceedin‘g 300 microns, uniformly distributed throughout the
xture."

This product falls within sub-heading 04L.02 A II (b) 1 of the common
customs tariff;

or after being incorporated in "sveetened forage; other preparations
of & kind used for animal feeding", falling within sud-heading

ex 23,07 B of the common customs tariff, containing skimmed milk
powder;

or after being dyed by the following dyeing proces~:
The dyeing is to be by means of the colouring matters identified

by the Colour Index numbers - most recent edition - and the designations
indicated hereunder.

These processes and control measures apply to buttermilk powder as

vell as to skimmed milk powder intended for animal feed.' (See
Regulation (EEC) No. 804/68, Axticle 10:1.)

%0.. No. L 115 of 17 May 1972, page 1.
%.9. No. L 93 of 8 April 1976, page 22.
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These colouring oatters

- are to bc used alooe or in combination, in the form of very fine
impalpable powder

and
- are tate rniformly distributed in the skimmed milk powder
- in minimum quantities of 200 grs./100 kgs.

Designation of colouring matters:

c.I. No. Designation

10140 Tartrazinel

L2090 Brilliant blue F.C.F.

L 2095 lissamine green

LUDg0 Green B.S., Lissamine green
T4 260 Pigment grcen 7

TT<® Cochineal

(d) or after denaturing in accordance with Annex III to Regulation (EEC)
No. 2054/7:,“as lest amended by Regulation (EEC) No.2823/76: '

1. Homogenemm addition to the products to be denatured of 1 per cent
blood nesl und 1 por cent non-deedorized fish-meai; the two subbtances
mus: ve finely grou.d and 80 per cent of both must be able to pasc
t..roagh the pesh of & No. 60 sieve of ~lh2 Tyler fine seiies

(0.246 mm., mesh) or equivalent ther:of.

The Xlood meal must be of a tyne regarded in the trade as soluble
and must 5 %iefy the follcrving conditions: when the rieal is diduted
in water to 10 1~r cent s :ens o and the soluotion has been stirred for
£ifteen minrtes ) then cenvzifuged for enovher fifteea minutes at
2,C0C sevolusions per minute it wast pot Ceovosit more than 5 per cent
sedirent.

2. Homogenecusaddition to the products to be denatured of 1 per cent
blood meal and 1 per rcent non-decdorized Tish solult.les.

The blood meal must present the same characteristics as required
in the first proccdure and the fish solubles must be as fine as
required in the above procedure for blood meal and fish meal.

n"I'his colouring matter to be used only in combination with one or more
of the2 others inclnded in tue above list.

0.J. No. L. 228 of 20 August . .97H, page 17.
Y 0.7. To. L 334 of 1 December 1978, name 8L,
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FINLAND

1 mey be exported from the customs territory of

Finland to third countries:

A. ERither, after the campetent Finnish authorities have ensured that the
skimmed milk povier hes been denatured according to any one of the
following processes:

1.

By the addition, per 100 kgs. of skimmed milk powder, of 2.5 kgs.
of lucerrne m2nl or grass meal, containing not less than 70 per
cent of perticles nct exceeding 300 microns, uniformly distributed
throughout the mixture,

By the addition of finely milled alfalfa flour (98 per cent to
pass mesh (O, equivalent to 50 United States standerd), in a
proportion of 2 to 4 parts per 100 and of phenolphtalein in a
proportion of 1:20,029 (1 gr. per 20 kgs. of milk).

By the additicn, in the proportion of 20 per 100 by weight of the
product treated (80 per 100 by weight of milk powder and 20 per
cent of the denaturing agent) of a mixture composed of 80 per cent
bran and 20 per cent potato flour, rice flour or other common
starch {at least 10 per cent to pass mesh 60, equivalent to

50 United States standard), with phenolphthalein in the proportion
of 1:20,000,

By the addition of, for each 100 kgs. uf skimmed milk powler, a
minimum of 35 kgs. of undeodorized fish meal and 200 grs. of
carbonate of iron or sulphate of iron and:

(a) 1.5 kgs. of activated carbdon;

(p) or 100 grs. of mixture composed of four fifths of yellow
tartrazine (E 102) and one fifth of patent blue V (E 131);

lTheae procesges and control measures apply to buttermilk powder as
well as to skimmed milk powder intendel for animel fecd.
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(¢) or 20 grs. of cochineal red A (E 12h);
(d) or 4O grs. of patent dlue V (E 131).
By the addition of, for each 100 kgs. of skimmed milk powder, o

minimum of L0 xgs. of urdeodorized fish meal and 300 grs., of carbonate

of iron or sulphate of iron.

By the addition of, for each 100 kgs. of skimmed milk powder, a
minimus of 4.5 kgs. of fish oil or fish liver oil and 300 grs. of
carbonate of iron or sulphate of irom.

The fish meal noted in processcs U and 5 must contain at least

25 per cent of particles vith dimension below eighty microns. I.
processes L, 5 and 6, the iron salts have to contain at least

30 per cent of particlea of a size lower than eighty microns. The
colouring matters have to contain the following percentages of the
pure product:

- at least 30 per cent for cochineal red A (E 124);

- at least 25 per cent for the other colouring matters: colourmg
matters have to contaip et least 30 per cent of particles heving
a size lower than eighty microns; the acidity of fish oil
calculated in oleic acid has to be equal to at least 10 per cent.

The products added to skimmed milk powder, according to processes b,
5 and 6 have to be uniformly distributed as regards in particular
the activated carbon, the iron salts and the colouring matters;
two samples of 50 grs. each, taken at random in a lot of 25 kgs.,
must give by chemical determination the same results within the
limits of errors admitted by the analysis method used,

Dye to be added to liquid skimmed milk beforc drying at the rate of

2 to 3 ozs. per 100 gls. of milk (12.5 to 18.7 grs. per hectolitre)
The dye to be one of the following colours:

English Standard Index Nos.

Lissamine green L4.090, 42.095, Lk.025
Tartragzine 19,140

Combined with:

(a) Brilliant blue F.C.F. 42.090

or

(L) Green B,S, Lk .090
Cochineal 77.289
Brilliant blue/P.C.F. 42.090

u6
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8. By the addition of meat and bone meal in a preportion of 2 to
4 parts of skimmed milk powder.

The bags or containers in which the denatured powder is packed
will be labelled "For Animal Feed Only".

Or, after its incorporation in compound or mixed stockfoods of a
kind falling within item 23,07 of the Customs Co-operation Council
Nomenclature.
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Based on the provisions of Article 13 of the Customs Tariff Law, he who

vants to import, with customs duty exempted, skimmed milk powder so as to
produce animal feed through mixing the powder concernmed with other materials
shall take the following steps so that the powder concerned will not be
diverted to uses other than animal feed:

1.

He shall in advance make an application to the Director of Customs
Office so that his factory be authorized to produce mixed feed with
the duty-exempted skimmed milk powder.

When he (himself or through his agent) imports skimmed milk powder for
purposes of animal feed, he shall go through necessary importation
formalities and customs officers at a port of entry shall keep a record
on the quantity of the skimmed milk powder thus imported.

He shall deliver the skimmed milk powder to his factory authorized

under paragraph 1 above and mix it with fish meal, chrysalis meal or
fish soluble.

After producing rixed feed, he shall submit, for inspection by the
Custams Office, a report which contains, among others, information on
the quantities of the skimmed milk powder used in the producticn and
of other raterials mixed therewith. The customs officers shall check
how much of the quantity recorded at the time of entry has been used in

the production and inspect the precduct concerned before its delivery
from the factory.

In cases where he violares the control measures mentioned above, the

authorizaticn under paragraph 1 above shall be cancelled and 'he exempted
customs duty shall be collected according to the provisions of the Customs
Tariff Law. In addition to the above, he shall be fined or imprisoned, as

the cuse may be, on the ground of the evasion of customs duty es provided
for by the Customs Law.



NEW_ZEALAND

1. By the addition of finely milled alfalfs flour (98 per went to pass
mesh 60, equivalent to 50 United Statesstandard), in a p-oportion of

2 to b parts per 100 and of phenclphthslein in a proportion of 1:20,000
(1 gr. per 20 kgs. of milk).

2. By the addition, in the proportion of 20 per 100 by weight of th
product treated (80 per 100 by weight of milk powder and 20 per 100 of the
dcnaturing sgent) of a mixture composed of 80 per cent bran and 20 pexr Zzent
potato flour, rice flour or other commvn starch (at least 10 per cent to
pass mesh 60, equivalent to 50 United States nt&nd&rd) with phenolphthalein
in the proportion of 1:20,000.

3. By the addition of, for each 100 kgs. of skimmed milk powder, a minimum

of 35 kgs. of undeodorized fish meal and 200 grs. of carbonate of iron oy
sulphate of iron and

(a) 1.5 kgs. of activated carbon;

(b) or 100 grs. of mixture composed of forr fifths of yellow
tartrazine (E 102) and one fifth of patent dblue V (E 131);

(¢) or 20 grs. of cochineal red A (E 12k);
(d) or UC grs. of patent dlue V (E 131);
(e) or 20 grs. of edicol lime.
.. By the addition of, for each 100 kgs. of skimmed milk powder, & minimum

of 40 kgs. of undeodorized fish meal and 300 grs. of carbonate of iron or
sulphate of iron.

S. By the addition of, for each 100 kgs. of skimmed milk powder, a minimum

of 4.5 kgs. of fish oil or fish liver oil and 300 grs. of carbonata of iron
or sulphate of iron.

50/51



03

Thc fish meel noted in processes 3 and b must contain at least
25 per cent, of particles with dimension below 80 microns. In processes
2, berd S, the iron salts hava to contain at least 30 per cent of particles
of a r.:e Lovwer than BO mcrons. The colouring matters have to contaia the

following nercentages ot the pure product:
- 8t least 30 per ceut for cochincal rvd A (8 124):

- et l=23ast 25 per cout for the cther colouring matters: colouring
rat.ers have to contain at least 30 per cent of particles having
a size lower than 80 microns; the acidity of fish cil calculated
in olelc acid has to be equal to at least 10 per cent.

The prclucts adiad to szimmed milk powder, according to proccsses 3, U
anil 5, have to be unifimily dictrituted as regards in particular the acti-
vated casLon, the iron sa.ts or 1 the colouring matters; two samples of
S) rre. cach, taken at ran.on ia a lot of 25 kgs.. must give bty chemical
¢-tirrinaticn the same results withip the limits of errors adritted by the
analyeis nmcthod used.

6. Dy the addition of dye to liquid skimmed milk before drying at the

rete of 2 to 3 ounces per 100 guilons of milk (12.5 to 18.7 grs. per
Lectolitre).

Dye to be one of the following colours:

English Standard Index loe.

Lisscnmine green L4 090, 42.0995, LL.C2S
T: cazine 19.14%0
Cor 1ncd with
(i) EIrilliant blue F.C.F. 42.090
or
’33) freen B.S. L4 090
Cor ol 77.2¢
Br.iliant bluc/F.C.F. L2 c20
7. By the ad*ition of neat and bone meal in a prorortion of 2:4 parts of

akirmed & W Swoar,

8. By the aldition, per 100 kas, of stimmed milk powder, of 2.5 kgs. of
lucerne weal or wrass @ : ', © at nipy .ot .32 Ltnan 7T per cent cof particles
not excceainyg 22U miercns  wLaforily lstriiated thraughout the misture.

The baps or contairers in which the denaturcd powder is pecked will be
labelled "For Animal Fecu Cnly".

9. Tncorporation of skinmed milk powler in compound or mix¢d stcckfgods~
of a kind falling within item 23.07 of the Customs (o-operation Crvncil
Nemenclature.

BEST AVAUABLE COPY
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RORWAY

Skimmed milk povderl may be exported from the customs territory of
Norvay to third countries:

A. FEither, after the competent Norwegian authorities heve ensured that the
skimned milk powder has been denatured according to any one of the
folloving procesacs:

1. By the addition, per 100 kgs. of skimmed milk powder, of 2.5 kgs.
of lucerne meal or grass meal, containing not less than 70 per
cent of particles not exceeding 300 microns, uniformly distridbuted
throughout the mixture.

2. By the addition of finely milled alfalfa flour (98 per cent to
pass mesh 60, equivalent to 50 United States standard), in a
proportion of 2 to 4 parts per 100 and of phenolphtalein in a
proportion of 1:20,000 (1 gr. per 20 kgs. of milk).

3. By the addition, in the proportion of 20 per 100 by weight of the
product treated (80 per 100 by weight of milk powder and 20 per
cent of the denaturing agent) of a mixture composed of 80 per cent
bran and 20 per cent potato flour, rice flour or other common
starch (at lecact 10 per cent to pass mesh 60, equivalent to
50 Urited States standsrd), with phenolphtli<lein in the proportion
of 1:20,000,

4. By the addition of, for each 100 kga. of sk mmed milk powvder, &
minimum of 35 kgs. of undeodorized €3sh mea) and 2.0 gra. or
casbonate of iron or sulphate of iron and:

(a) 1.5 kgs. of activated carbon;

(b) or 100 grs. of mixture composed of four fifths of yellow
tartrazine (E 102) and one fifth of patent blue V (E 131);

1‘1‘heae processes and control measures apply to buttermilk powder as
well as to skimmed milk powder intended for animal feed.
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(¢) or 20 gre. of cochineal red A (B 124);
(d) or 4O grs. of patent dlue V (E 131).

By the addition of, for each 100 kXgs. of =kimmed milk powder, a

minimum of hO kgs. of undecodorized fish meal and 300 grs, of carbonate

of iron or sulthate of iron.

By the addition of, for each 100 kgs. of skimmed mnilk powder, a
minimum of 4.5 kgs. of fish o0il or fish liver oil and 300 grs. of
carbonete of iron or sulphate of iron.

The fish meal noted in processes 4 and 5§ must contain at least

25 per cent of particles with dimension below eighty microns, In
processes 4, 5 and 6, the iron salts have to contain at least

30 per cent of particles of a size lower than cighty microns. The
colouring metters have to contain the following percentages of the
pure product:

- at least 30 per cert for cochineal red A (E 124);

- at least 25 per cent for the other colouring matters: colouring
matters have to contain et least 30 per cent of particles having
a size lower than eighty microns; the acidity of fish oil
calculated in oleic acid has to be equel to at least 10 per cent.

The products added to skimmed milk powder, according to processes b,
5 and 6 have to be uniformly distributed as regards in particular
the activated carbon, the iron salts and the colouring matters;
tvo samples of 50 grs. each, taken at random in a lot of 25 kgs.,
must give by chemical determnatzon the same results vithin the
limits of errors admitted by the analysis method used.

Dye to be added to liquid skimmed milk before drying at the rate of
2 to 3 ozs. per 100 gls. of milk (12.5 to 18.7 grs. per hectohtre)
The dye to be one of the following colours:

English Standard Index Nos.

Lissamine green L4.090, 42,095, ULNh.025
Tartrazine 19.1k0

Combined with:

(a) Brilliant blue F.C.F. L2.090

or

(v) Green B.S, 44,000
Cochineal 77.289
Brilliant blue/F.C.F. 2,090

S4
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8. By the add tion of meat and bone mcel ia a proportion of 2 to
L parts of siured milk pewdoer,

The bags or containcrs in which the denalured powder is packed
will be labelled For Animal Feed Only .

Or, aftcr its incocporation in compcund or mixed storkfoods of a
kind failing within itcm 23.07 ¢f the Customs Co-operation Council
Nomenclature.

55
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SPAIN

The control systemsapplied by Spain to imports of skimmed milk powder
intended for animal feed are sei forth in the following texts annexed
hereto:

1. Circular Nec. 739 cf the General Divectorate of Customs,
estcblishing rules for the dencturing of milk powder (Anmex 1);

2.  Order of Ministry of figriculture ¢f 30 October 1976 establishing
control and surveillance »f denntured milk powder andvhey powder for
use in anincl feed (Annex 2).

In addition, cther supplementery provisions are in existence euch as
the Miristry of Finence Order deted 22 Septemder 1969, determining the
respongibilities of the customs authorities with respect to chemical
analysis, end Customs Circular No. 626 (Official Cazette of 17 October 1969)
prescribing the modalities for chemicel analyszs rules for the taking of
samples r.nd the responsibility of the various labecratories.
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ANNEX 1

Ceneral Directorate of Customs

Esteclishing Rues for the Denaturing of Milk Powder

The denaturing of skimmed milk powder is to be effected by eith of
the following two processes:

1. Homogeneous addition to the products to be denatured of 1 per cent of
blood flour and 1 per cent of fish flourl; both substances must be finely
ground, and each must pass through a No. 60 screen of the Tyler fine series
(0.246 millimetre mesh) or its standard equivalsnts, in a proportion of not
less than 80 per cent.

The blood flour shall be of a type regarded as soluble in the trade
and must meet the requirement that when diluted in water in a 10 per cent
solution and when the solution is shaken for fifteen minutes and centrifuged

for an additional fifteen minutes at 2,000 revolutions per minute, the
sediment shall not exceed 5 per cent.

2, Homogeneous addition to the products to be denatured of 1 per cent of
blood flour and 1 per cent of non-deodorized fish solubles.

The dblood flour shall have the characteristics required in the previous
process and the fish solubles shall also have, so far as degree of fineness
is concemed, the same characteristics as those indicated in the previous
process for blood flour and fish flour.

11t is the understanding of the Spanish authorities that the fish

flour must be non--deodorized.
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ANNEX 2

Minigstry of Agriculture

Order of 30 October 1976 establizhing control and surveillance of denstured
milk powder &r. w.ey povder for use in animal feed

The import of depatured milk powder or whey powder under the
Liberclized-Trade Régime e:'2lusively for purposea of animal feed requires
regulation of the control and surveillance o use, with the twofold objactive
of guaranteeing the guality of both the basic product and the denmaturing

agents employed and of preventing unlawful competition with domestic dairy
products.

Quality stendsrds and requirements for substances and products used in
animal feed having becn approved by Decree 851/1979 of 20 March and
Ministeriel Orcer of the Minister of Agriculture of 23 June 1976, it is
n:cessary 10 make an order regarding procedures for testing and demanding
the neressary quality in those products.

In pursuance of the instructions contained in Article 21 of the said
Decree regarding the control and surveillance to be exercised by the Ministry
of Agriculture over the handling, transport and storage cf products for use
in animel feed and by virtue of the authority vested in this Department by

final provision 4 of the said Decree, I have deemed it fitting to provide as
follows:

Article 1. The denstured milk powder and whey powder to be iiported
must meet the quality requirements laid down for those prcducts in the
Ministerial Order of 23 June 1976, taking into account any wodificatioms in
those characteristics wvhich may result from the denaturing egent used. The
products used ac denaturing agents may be those epproved by Circular No. 543
of the General Directorate of Customs (Boletin Oficial del Estadc of
28 July 1966) or such other products as may subsequently be eppraoved for the
purpose.

The foregoing shall be testod by means of analyses performed by labore-
tories belonging to this Department on samples taken, prior to customs
clearance, by the appropriate inspection services fram the lots being
imported.

Article 2. In order to ensure adequate preservation of the quality of
these products, they may only be imported in sacks. Each of the sacks shall
beur an appropriate labecl giving particulars concerning the type of product
and the deneturing sgent or agente used. Each sack shall be conspicuously
merked with the words: 'Products, for usq prly in snimal feed".

Article 3. The Customs Veterinary Inspection Services of this
Department shall take the necessary scmples and shall arrange for their
despatch to the appropriate laboratory for analysis.

59



60

Before issuing the Certificate of Inspection, they shall verify the
health documernts accompanying the lot to be imported and shall obtain from
the importer complete information corcerning the destination of the product
in question so as to supplement the particulars on the Import and
Destination Form that is to accompany the goods (Annex 1), This form shall
be signed hy the importer or by a person duly authorized by him,

If the imported lot has different destinations, the importér or his
representative shall make & declaration for each sub~lot.

Article k. For purposes of subsequent control of these products, the
Customs Veterinary Inspection Services shall send a copy of the Import and
Destination Form to the appropriate provincial branch-office for agriculture
so that the necessary verifications and procedures may be carried out by the
Service for Fraud Prevention and Agricultural Testing and Anelysis.

Article 5. Imported denatured dairy products shall be used exclusively
in animal feed and accordingly, after clearance by Customs, they shall be
consigned exclusively to fodder or additive jlants, wholesale warehouses or
svock-farmers, all of vhem shall preserve the dvcumentation accompanying the
-goods since its entry in Customs. The subsequent movement of these products
shall be restricted to authorized industrial and varehousing enterprises,
vhich must ensure that the goods are alvays accompanied by documents or .
invoices certifying the origin thereof. The comsignee of the goods shall
hold the original of tlese documents at the disposal of the inspection
services for one year, and the consignor shall hold the copy or counterfoil
for the same period of time and for the same purpose.

Article 6. The removal or total or partial elimination of the
denaturing substances incorporated in the dairy products referred to in this
Order, and likewise any other practice that would annul effects ‘ndicative
of the prescnce of such substances, shall be prohidited.

Article 7. The inspectiem services of the Department shall ensure
strictest compliance with the provisions cf this Order, ard any movement or
possession of the said products in circumstances other than thoee suthorized
by this Order shall be deemed clandestine.

Article 8. Infringements or the provisions laid down in this Order
shall be punished in accordance with the provisions of Decree 2177/1973, of
12 July, governing yenalties for fraud in respect of egricultural products.

Article 9. The General Directorate of Agrarian Industries and the
General Directorate of Agrarian Production are hereby empowered to establish
additional rules for the implementation of the present Crder.

Communicated for your information and actionm.

- -
LY

Madrid, 30 October 1976.
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SWITZERLAND

Skimmed milk powder may be cxported from the customs territory of

Svitzerland to third countries:

A.

Either, after the competent Sviss authorities have easure’. that the
skimmed milk powder has been denatured scoording to any one of the
following processes:

1. By the addition, per 100 kgs. of skimmed milk powder, of 2.5 kgs.
of lucerne meal or grass meal, containing not less than
70 per cent of particles not exceeding 300 microns, uniformly
distributed throughout the mixture.

2. By the addition of finely milled alfalfa flour (98 per cent to
pass mesh 60, equivalent to 50 United States standard), in a
proportion of 2 to 4 parts per 100 and of phenolphthalein in a
proportion of 1:20,000 (1 gr. per 20 kgs. of milk).

3. By the eaddition, in the proportion of 20 per 100 by weight of the
product treated (80 per 100 by weight of milk powder and
20 per cent of the denaturing agent) of & mixture composed of
80 per cent bran and 20 per cent potato flour, rice flour or other
common starch (at least 10 per cent to pass mesh 60, equivalent
to 50 United States standard). with phenolphthalein in the
proportion of 1:20,000.

k. By the addition of. for each 100 kgs. of skimmed milk powder,
a ninimum of 35 kgs. of undeodorized fish meal and 200 ¢rs. of
carbonate of iron or sulphate or iron and:

(a) 1.5 kgs. of activated carbon;

(b) or 100 grs. of mixture compcsed of four fifths of yellow
tartrazine (E 102) and one fifth of patent blue V (E 131);
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(c) or 20 grs. of cochineal red A (E 124);
(d) or 4O gre. cf patent blue V (E 131).

By the addition of, for each 100 kgs. of skimmed milk powder, a
minimum of MO kge. of undeodorigzed fish meal and 300 grs. of
carbonate of iron or sulphate of iron.

By the sddition of, for each 100 kgs. of skimmed milk powder, a
minimum of 4.5 kgs. of fish oil or fish liver oil and 300 grs. of
carbonate of iron or sulphate of iron.

The fish meal noted in processes 4 and 5 must contain at lcast

25 per cont of particles with dimension below eighty microns. In
processes 4, 5 and 6, the iron salts have to contain at least

30 per cent of particles of a size lower than eighty microns. Tne
colouring matters have to coptain the following percentages of the
pure product: o

- at least 30 per cent for cochineal red A (E 124);

-~ at least 25 per cent for the other colouring matters: colouring
matters have to contain at least 30 per-ceat.af particles having
8 size lower than eighty micronw; the acidity of tish oil
calculated in-aleic scid has-to he equal to at least 10 per cent.

The products added to skimmed milk powder, according to processes
L, 5 and 6 have to be uniformly distributed as regards in particu-
lar the activated carbon, the iron salts and the colouring
matters; two sazples of SO grs. each, taken at random in a lot
of 25 kgs., must give by chemical determination the same recults
within the limits of errors admitted by the apalysis method used.

Dye to be added to liquid skimmed milk before drying at the rate
of 2 to 3 ozs. per 100 gls. of milk (12.5 to 18.7 grs. per
hectolitre). The dye.to Be.one-of thd“rollowing colours:

English Standard Index Nos.

Liseanine green Lk.090, 42.095, Lk ,025
Teartrazine ©19.140

Combined with ‘

(a) Brilliant blue F.C.TF. k2.090

or

(b) Green B.S. k4 ,090
Cochineal T7.289
Brilliant bluec/F.C.F. 42.090
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8. By the eddition of meat smibone meal in a proportion of

2 to b parts of skimmed milk powder.

The bags or containers in which the denatured powdcr is packed
will be labelled "For Animal Feed Omly".

Or, after its incorporation in conpound or mixed stockfoods of a kind
falling within item 23.07 of the Customs Co-operation Council
Nomenclature.
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PROTOCOL REGARDING MILK PAT
PART ONE
Article 1 - Product Coverage
1. Tris Protocol applies to milk fat falling under CCCl heading No. 04.03,
naving a milk fat content equal to or greater tnan 50 per cent by weight,
PART THO

Article 2 - Pilot Products

1. Tor the purpose of this Protocol, minimum export prices
shall te established for the pilot products of the following descriptions:
(a) Designation: Anhydrous milk fat
¥1lk fat content- 99.5 per cept by weight
(b) Designation: Butter
Milk fat content: 80 per cent Ly weight
Fackaxing: In packages normally used in the trade, of a net

content by weight of not less than 25 kgs. or
50 1bs. as appronriate.

Terms of sale: F.o.b. Trom the exporting country or frec-at-
frontier exporting country.

By dero~ation from this provision reference
noints are designated for the countries listed in
Annex IX a., The Committee established in
pursuance of Article VII:2(a) of the Arrangement
(hereinafter referred to as the Committee) may
amend the contents of that Annex.

Promnt payment against documents.
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PAR? TWO (cant'd)
Article 3 - Minimm Prpices

Level and observance of minimum prices

1. Participants undertake to take the steps necessary to ensure that the
export prices of the products defined in Article 2 of this Protocol shall
not be less than the minimum prices applicable under the present Protocol.
If the products are exported in the form of goods in which they have been
incorporated, participants shall take the steps necessary to avoid the
circurvention of the price provisions of this Protocol.

2. (a) The minimum price levels set out in the present Article take
account, in particular, of the current market situation, dairy orices in
producing participants, the need to ensure an aporopriate rel-tionship
between the minimum prices established in the Protocols to the present
Arrangemcnt, the need to ensure equit.able prices to consumers, and the
desir.bility of mainteining a min! o7 return to the most efficient producers
in order to ensure statility of supply over the longer term.

~(b)  The minimum prices provided for in perazraph 1 of the present
Articl. epplicatle at the date of cnoery into for:z of this DPrctocol are
ficiuw wos

{i) Us®r 270 por nr‘*ic ton for tae anhydrous milk fat defined in

SIS § tiio a‘A{:.::C -

(i1) US? "S prr metric ton .for the butter defined in Article 2 of this
Pro.i.sl.

3. (&) The levels of the minimum prices specified in the present. Article
can be modified by the Committee, taking into account, on the one¢ hand, the
results of the operation of the Protocol and, on the other hand, the
evolution of the situation of the international market.
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PART TWO (cont'd)

Article 3 (cont'd)

(p) The levels of the minimum prices specified in the present Article
shall be subject to review at least oncc a year “y the Committee. The
Committee shall meet in September of each year for this purpose. In under-
taking this review the Committee shall take account in particular, to the
extent relevant and necessary, of costs faced by producers, other relevant
economic factors of the world market, the need to maintain a long-term
minimum return to the most economic producers, the need to maintain
stability of supply and to ensure acceptable prices to consumers, and the
current market situation and shall have regard to the desirability of
improving the relationship between the levels of the minimum prices set out
in paragraph 2(b) of the present Article and the dairy support levels in the
major producing participants.

Adjustment of minimum prices

L. If the products actually exported differ from the pilot products in
respect of the fat content, pacveging or terms of sale, the minimum prices
shall be adjusted so as to protect the minimum prices established in this
Protocol for the products specified in Article 2 of this Protocol according
to the following provisions:

Milk fat conteat: If the milk fet content of the product defined in
Article 1:1 of the present Protocol differs from the milk
fat content of the pilot products as defined in
Article 2 of the present Protocol then, if the milk fat
content is equal to or greater than 82 per cent or less
than 80 per cent, the minimum price of this product shall
be, for each full percentsge point by which the milk fat
content is more than or less than 80 per cent, increased
or reduced in proportion to the difference between the
minimum prices established for the piiot products defined
in Article 2 of the present Prctocol.

1 . . . ] . .
See Annex II b, "Schedule of price differentials according to milk fat
content”,
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PART TWO (cont'd)

~xticle 3 (cont'd)

Packaging: If the products are offered otherwise than in packages
normally used in the trade, of a net content by weight
of not less than 25 kgs. or 50 1bs., as appropriate,
the minimur prices shall be adjusted so as to reflect
the difference in the cost of packaging from the type of
package spscified above.

Terms of sale: If sold on terms other than f.o.b. from the exporting
country or free-at-frontier exporting countryl, the
minimum prices shall be calculated on the basis of the
minimum f.o.b. prices specified in paragraph 2(b) of
this Article, plus the real and justified costs of the
services provided; if the terms of the sale include
credit, this shall be charged for at the prevailing
commerciel rates in the country concerned.

Special conditions of sales

5. Participants underteke within the limit of their institutional possi-
bilities to ensure that practices such as those referred to in Article L:l
of this Protocol do not have the effect of directly or indirectly bringing
the export prices of the products subject to the minimum price provisicns
below the agreed minimuxn prices.

Field of spplication

6. For each participant, this Protocol is appli able to exports of the
groducts specified in Article 1 of this Protocol manufactured or repacked
inside its own customs territory.

Iransactions other than normal commerclal transactions

7. 'I‘he.proviaions of paragraphsl to G of this Article shall not be regarded
as applying to donated exports to developing countries or to exports destined

f.‘or relief purposes or food-related development purposes or welfare purposes
in developing countries.

lSee Article 2:1
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PART TWO (cont'd)
Article L - Provision of Information

1. In cases wvhere prices in international trade of the products covered

by Article 1 of this Protocol are approaching the minimum prices mentioned

in Article 3:2(b) of this Protocol, and without prejudice to the provisions of
Article III of the Arrangement, participants shall notify to the Committee

all the relevant elements for evaluating their own market-gituation and, in
particular, credit or loan practices . twinning with other products, barter

or three-sided transactions, refunds or rebates, exclusivity contracts,

packaging costs and details of the packaging, so that the Comnmittee can
meke a verification.

Article 5 - Oblinations of Exvorting Participants

A e s e . e —

1. Exporting participants agree to use their best endeavours, in
accordance with their institutional possibilities, to supply on a priority
basis the normal commercial requirements of developing importing partici-
pants, espccially those used for food-related development purposes and
wvelfare purposes.

Article 6 - Co-operation_of Importing Participants

1. Participents which import products covered by Article 1 of this
Protocol undertake in particular:

(a) to co-operate in implementing the minimum prices objective of
this Protocol and to ensure, as far as possible, that the products
covered by Article 1 of this Protocol are not imported at less
than the eppropriate customs valuation equivalent to the
prescribed minimum prices;

(b) without prejudice to the provisions of Article III of the
Arrangement and Article U of this Protocol, to supply information

concerning imports of products covered by Artxcle 1l of th¢u
Protocol from non-perticipents;

(¢) to consider sympathetically proposals for appropriate remedial
action if imports at prices inconsistent with the minimum prices
threaten the operation of this Protocol.
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PART THREE

Article T - Derogations

1. Upon request by e participant, the Committee shall have th: authority
to grant derogations from the provisions of Article 3, paragraphs 1 to k
of this Protocol in order to remedy difficulties which observance of
minimum prices could cause certain participants. The Committee shall
pronounce on such & request within three wonths from the date of the
request.

Article 8 - Emergency Action

1. Any participant. which considers that its interests are seriously
endangered by a country not bound by this Protocol. can request the
Chairman of the Comnittec to convene an emerrency meeting of the Committee
within two working deys to determine and decide whether measures would be
required to meet the situation. If such a mceting cannot be arranged
vithin the two working days and the commercial interests of the participan
concerned are likely to be materially prejudiced, that participant may
to<e unilateral action to safeguard its position, on the condition that an
other participants likely to be affected are immediately notified. The
Chairmii of the Committee shall elso be formelly advised immediately of th
full circumstances of the case and shell be requested to call a special
meeting of the Committee at the earlicst possible moment.
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ANNEX II &

Protocol Regarding Milk Fat

List of Reference Points

In accordance with the provisions of Article 2:1 of this Protocol, the
folloving reference points are designated for the countries listed below:

Austria: Antwverp, Hamburg, Rotterdam

Finland: Antwerp, Hamburg, Rotterdam.
Basle: for butter exports to Switzerland

Norway: Antwerp, Hamburg, Rotterdam

Sweden: Antwerp, Hamburg. Rotterdam.
Bagle: for butter exports to Switzerland
72/73
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ANSEX II b
Protocol Regarding Milk Fat

Schedule of Price Differentials According to
Milk Fat Content

Milk fat content Minfirum price
| US$/metric ton

Pqual to or more than .., less than ..
L L1

" 19 n 80 916.25
" 8 N 82 925

" 82 " 83 942.50
" 83 " 8L 951.25
" &y " 85 960

n 85 " 86 968.75
" 86 " 87 97T7.50
" 81 " 88 986.25
' 88 “ 89 995

" 89 " 90 1,003.7¢
n 90 ‘o9 1,012.50
" 91 o 92 1,021.25
" 92 " 93 1,00

" 93 “ 9y 1,038.75
" 94 " 95 1,047.50
" 95 " 96 1,056.25
" 96 " 97 1,065

" 97 " 98 1,073.75
" 98 N 99 1,032.50
" 99 " 99.5 1,091.25
y 99.5 1,100
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ARNEX I1I

Frotocol Regerding Certain Cheeses
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PROTOCOL REGARDING CERTAIR CHEESES

PART ONE

Article 1 - Product Coverage

1. This Protocol applies to cheeses falling under CCCN heading No. OL.OL,
having a fat content in dry matter, by weight, equal to or more than 45 per
cent o274 a dry natter conteant, by weight, equal Lo or more than 50 per cent.

PART TWO

Article 2 - Pilot Product

1. For the purpose of this Protocol, a minimum export price shall be
established for the pilot product of the following description:

Designation: Cheesc

Packaging: In packages noimally used in the trade of
a net content by weight of not less than
20 kgs. or LO 1bs., es appropriate.

Terms of sale: F.o.b. from the exporting country or free-
at-frontier exporting country.

By derogation from this provision, reference
points are designated for the countries listed
in Annex IIIa. The Committee established in
pursuance of Article VII:2(a) of the
Arrangement (hercinafter referred to as the
Committee) may amend the contents of that
Annex, .

Prompt payment against documents.
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PART TWO (cont'd)

Article 3 - Minimum Price

level and cbservance of minimum price

1. Participants undertake to take the steps necessary to ensure that the
export prices of the products defined in Articles 1 and 2 of this Protocol
shall not be less than the minimum price applicable under the present
Protoecl, I the rroducts are exported in the form of poods in which they
have tecn incorporated, rarticipants shall take the stcps necessary to avoid
the circumvention ¢f the price provisions of this Protocol.

<. (a) The aminimum price level set out in the prescnt Article takes
account, in particular, of the current market situation, dairy prices in
producing participants, the need to ensure an appropriatc relatienchip
tetween the minimum prices cstalblished in the Protocols to the present
Arra:;enent, the need to ensure equitable prices to consumers, and the
desirability of maintaining a minimum return to the most c¢fficient
croducers in order to ensure stability of supply over the longer term.

(t) Te minimum price provided for in paragraph 1 of thc prescnt
Articie aprlicable at the date of entry into force of this Protocol is
fixed at US$E00 per metric ton.

3. (a) T™e level of the minimum price specified in the present Article
2an Ye mpodified bty the Committee, taking into account, on the one hand,
the resuits oF the operation of the Protocol and, on thc other hand, the
evelution of the situaticn of the international market.

\*) The level ¢f the minirum price specificd in the present Article
stell be subject tc review at least once a year by the Committce. The
Ccz=ittee shall meet in Sertember of each year for this purpose. In
undertaking this review the Committee shall take account in particuler,

40 tre extent relevant and recessary, of costs faced by producers, other
relsvant econcric factcrs of the vorld market, the neced to maintain a
iccg-tern ninicum return to the most economic producers, the need to
rasintsiz stability of supply and to ensure acceptable prices to consumers,
a=3 the current market situation and shell have regard to the desirability
of izproving the relationship between the level of the minimum price set
sut iz parsgraph 2(t) of the presemt Articlc and the dairy support levels
in “ke =ajor producing participants.
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PART TWO (coant'd)

Article 3 (cont'd)

Adjustmert of minimum price

L. If the products actually exported differ from the pilot product in
respect of the packaging or terms of sale, the minimum price shall be
adjusted so as to protect the minimum price established in this Protocol,
according to the following provisions:

Packaging: If the products are offered otherwise than
in packages as specified in Article 2:1, the
minimum price shall be adjusted so as to
reflect the difference in the cost of
packaging from the type of package specified
above.

Terms of sale: If sold on terms other than f.o.b. from the
exporting country.or free-at-frontier
exporting country , the minirmum price shall
be calculated on the basis of the minimum
f.o.b. price specified in paragraph 2(bv) of
this Article, plus the real and justified
costs of the services provided; if the terms
of the sele include credit, this shall be
charged for at the prevailing cormercial rates
in the country concerned.

Special conditions of sale

5. Participants undertake within the limit of their institutional
possibilities to ensure that practices such as those referred to in
Article 4:1 of this Protocol do not have the effect of directly or
1nd1rectly brlnglng the export prices of the products subject to the
minimum price provisions below the agreed minimum price,

Field of application

6. For each part1c*pant this Protocol is applicable to exports of the

praducts specified in Article 1 of this Protocol manufactured or repacked
inside its own customs territory.

lSee Article 2:1,
80



79

PART TWO (cont'd)

Article 3 (cont'd)

Transactions other than normal commercial transactions

7. The provisions of paragraphs 1 to 6 of this Article shall not be
regarded as applying tc donated exports to devcloping countries or to
experts destined for relief purposes or fcoid-related development purposes
or welfare purposes in developing countries.

Article U - Provision of Information

1. In cases where prices in international trade of the products covered

by Article 1 of this Protocol are approaching the minimum price menticned

in Article 3:2(b) of this Protocol and without prejudice to the provisions of
Article III of the Arrangement, varticipants shall notify to the Committee
all the relevant elements for evaluating their own market situation and, in
particular, credit or loan practices, twinning with other products, barter

or three-sided transactions, refunds or rebates, exclusivity contracts,
packaging costs and details of the packaging, so that the Committee can

wake a verification.

Article 5 - Obligations of Fxporting Participants

1. Exporting participants agree to use their best ~ndeavours, in
accordance with their institutional possibilities, to supply on a priority
basis the normal commercial requirements of developing importing parti-
cipants, especially those used for food-related development purposes and
velfare purmoses.

Article 6 - _Co-operation of Importing Participants

1. Participants which import products covered by Article 1 of this
Protocol underteske in particular:

(a) to co-operate in implementing the minimum price objective of this
Protocol and to ensure, as far as possible, that the products covered by
Article 1 of this Protocol are not imported st less than the appropriate
customs valuation ecuivalent to the prescribed minimum price;

(b) without prejudice to the provisions of Article III of the
Arrangement and Article b of this Protocol, to supply informatiun ranecrning
imports of mroducts covered by Article 1 of this Protocol frum nuu-
varticipants;
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PART TWO (cont'd)
Article 6 (cont'a)

(¢) to consider sympathetically proposals for appropriate ‘remedial
action if imports at prices inconsistent with the minimum price threaten
the operation of this Protocol.

PART THREE

Article T - Derogations

1. Upon request by a participant, the Committee shall have the authority
to grant derogations from the provisions of Article 3, paragraphs 1 to U

of +his Protocol in order to remedy difficulties which observance of
minimum prices could cause certain participants., The Committee shall
pronounce on such a request within thirty days from the date of the request.

2. The provisirns of Article 3:1 to 4 shall nct apply to exports, inm
exceptional circumstances, of small quantities of natural unprocessed cheese
vhich would be below normal exprrt quality as a result nf deterirration or
prmduction faults. Participants exporting such cheese shall notify the
GATT secretariat in advance of their intention to do so. Participants shall
also notify the Committee quarterly of all sales of cheese effected under
the provisions of this paragraph, specifying in respect of each transaction,
the quantities, prices and destinations involved.

Article 8 - Emergency Action

1. Any participant, which considers that its interests are seriously
endangered by a country not bound by this Protocol, can request the Chairman
nf the Committee to convene an emergency meeting of the Committee within

tvo working days to determine and decide whether measures would be required
to meet the situation. If such a meeting cannot be arranged within the two
working days and the commercial interests of the participant concerned are
likely to be materially prejudiced, that participant may take unilateral
action to safeguard its position, on the condition that any other participants
likely to be affected are immediately notified. The Chairman of the

Committee shall also be formally advised immediately of the full circumst =8
of the case and shall be requeated to call a special meeting of the Commi-

at the earliest possible moment.
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ARNEX II1I @&

S —————————

Frotaocol Regarding Certain Checses

List of Reforence Points

In eccordance vith the provisions of Article 2:1 of this Protoccl, the
folloving reference points are designated for the countries listed below:

Augtria: Antverp, Humburp, Rotterdanm
Finland: Aotverp, Hamburg, Rotterdam
Norvay: Antwerp, Hamburg, Rotterdan
Sweden: Antwerp, Hamburg, Rotterdam
Polend: Antverp, Hamburg, Rotterdam
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ANNEX B

The United States undertakes to implement the economic provisions of
this Arrangement fully within the limit of its institutional possibilities.

Japan undertakes to implement the provisions of this Arrangement fully
within the limit of its institutional possibilities.

Japan has accepted Article 3:5 of the Protocol Regarding Certain Milk
Powders on the understanding that advance notification of its intention to
make use of the provisions of that paregraph may be made glooally for a
given period and not separately for each transaction.

The Nordic countries have accepted Article V:3 of the Arrangement with
the understanding that it does not in any way prejudge their position with
regard to the definition of (other than) normal commercial transactioms.

Switzerland has indicated that it is reserving the right to request at
a late* date the designation of two or three European ports es reference
points under Article 2 of the Protocol Regarding Certain Milk Powders in the
event that its exports mede this necessary.

New Zealand has indicated that the annual quantities of its exports
under Article T:2 of the Protocol Regarding Certain Cheeses should normally

be of the order of 1,000 metric tons and could, in excoptional circumstances,
amount to some 2,000 metric tonms.
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Introduction

In responne to requests by the Senate Finance Committee and the House
Ways and Mesn. Committea, the United States International Trade Commission
on September 1, 1978, instituted an investigation, under section 332(b) of
the Tariff Act of 1930 (19 U.3.C. 1332(b)), for the purpose of submitting a
series of repdrts asalyzing the effects on U.S. industrial and agricultural
sectors of nontariff measure agreements and tariff reductions recently
negotiated at the Multilateral Trade Negotiations (MIN) in Geneva.

This report analyzes the effects on U.S. industrial sectors of the

agreement on Trade in Civil Aircraft (which will be referred to as "the
agreement').

This report provides a brief discussion of the background and origin
of the agreement, & descripton and analysis of the agreement’s provisions,
a profile of the U.S. civil aircraft industry, including data on U.S.
producers’ shipments, exports, imports and apparent consumption, an assess-
ment of the overall probable effect on the domestic industry and on customs
revenues of U.S. adoption of the agreement and a brief discussion of the
legislative requirements for implementing the agreement.
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Summary

The agreement, which was recently initialed in Geneva by the United
States, the Furopean Community (EC), Canada, Japan and Sweden, provides for
the elimination of customs duties on civil aircraft and most parts and
equipment of such aircraft (as enumerated in the annex to the agrecement) and
for the reduction or elimination of a number of nontariff measures, such as
governmental subsidies, government-directed procurement, technical barriers
(standards) and import and export licensing requirements, which have the
effect of distorting or restricting trade in civil aiccraft. Many of the
agreement’s non-tariff provisions are analogous to those of other agreements
which have been negotiated at the MIN. For example, the agreement notes that
the Agreement on Technical Barriers to Trade (standards) and the Agreement
on Subsidies/Countervailing Measures apply to trade in civil aircraft. The
application of both agreements are modified somewhat with respect to trade in
civil aircraft, however, by extending the coverage of the standards agreement
to cover certification requirements and sp:cifications on operating and
maintenance procedures and by potentially limiting the application of the
subsidies/countervailing measures agreement by taking into account certain
"special factors" which apply in the aircraft sector. The agreement estab-
lishes a "Committee on Trade in Civil Adrcraft" to oversee the operation of
the agreement and to settle disputes between signatories. The dispute
settlement mechanism of the agreement, however, is without prejudice to
the rights of signatories under the GATT or under instruments multilaterally

negotiated under the auspices of the GATT, as they affect tr=de in civil
aircraft.

Certain of the agreement’s provisions agre either ambiguous or lack
sufficient specificity to ensure international compliance with the provision.
For example, article 2 of the agreement 1s somewhat ambiguous in that it re-
quires signatories to eliminate "all customs duties and similar charges
levied on, or in connexion with the importation of products." This phrase
may be construed to encompass antidumping and countervailing duty charges, as
well. Similar language in the Florence Agreement was so interpreted by the
Treasury Department in terminating a previous antidumping investigation. Such
an interpretation with respect to the aircraft agreement could result in for-
eign suppliers dumping or selling subsidized products covered by the agreement
into the Uniced States without recourse by domestic firms.

As another example, article 4 provides that signatories should not
discriminate against supplilers from any other signatory by requiring civil
aircraft purchasing entities to procure civil aircraft from any particuler
source or by exerting "unreasonable pressure" on them to this end. This
provision will be difficult to enforce since it would seem to allow govern-
meuts to exert ''reasonable pressure'" on purchasing entities to procure civil
aircraft from particular sources and would require injured parties to estab-
lish the unreasonableness of governmental pressure in particular instances.
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On the whole, however, the U.S. civil aircraft industry is likely to
reap important benefits from U.S. adoption of the agreement, resulting
primarily from the agreement’s provisions dealing with nontariff measures,
since foreign tariffs on U.S. exports of commercial aircraft are usually
vaived. Besides increaaing the immediate potential for expanded U.S. ex-
ports, the agreement should help to ensure that market forces and technol-
ogy, rather than political considerations, remain predominant in commercial
aircraft markets. Although the impact of the agreement on the U.S. industry
cannot easily be measured, the overall effects are likely to be positive
with a potential long-term rise in U.S. exports (with only a minimal in-

creagse in U.S. imports) likely to lead to an expansion in the current work
force.

It i8 estimated that the elimination of customs duties provided for in
the agreement will result in an estimated annual luss of customs revenues
of approximately $51.4 million.

Because the elimination of customs duties, without staging, on all
civil aircraft and parts thereof exceeds the Presfdent’s negotiating author-
ity under the Trade Act of 1974, legislation would be required to implement
tli.e tariff aspects of the agreement. It does not appear that legislation

would be required to implement the nontariff aspects of the agreement, how-
evere.
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Background and Origin of Agreement

Discussions with respect to a proposed agreement on trade in civil air-
craft began relatively late at the MIN. On October 21, 1978, the United
States circulated to our major trading partners at the MIN a "U.S. Discussion
Draft of ‘Agreement onh Government Policy Regarding the Production and Trade
of Civil Afrcraft’." Although the document waz circulated for discussion
purposes only and was not intended to be a formal proposal, it formed the
foundation for serious negotiations which ultimately led to the document
which was recen.ly initisled by Canada, the EC, Japan, Sweden and the United
States as a formal expression of intent to accede to the agreement. 1/

It is our understanding that the U.S. aircraft industry was one of the
principal forces behind the move for a separate MIN agreement on trade in
civil aircraft. Representatives of the domestic industry actively partici-
pated in drafting the initial U.S. discussion draft and kept in close
contact with the U.S. negotiating team, offering advice and assistance
throughout the negotiatioms.

The agreement was designed to accomplish the objectives established in
the summit level framework of understanding of July 13, 1978, among our
major trading partners, to negotiate~-

maximum freedom of world trade in commercial aircraft, parts
and related equipment, including elimination of duties and

to the fullest extent possible, the reduction or elimination
of trade restricting or distorting effects of other measures.

Description and Analysis of the Agresment

The agreement is unique in that it contains in a single document pro-
visions dealing with both tariffs and non-tariff measures as they relate to
trade in civil aircraft and related equipment.

The agreement consists of nine articles, a preamble; and an annex wvhich
is an integral part of the agreement and lists the articles, by respective
tariff headings, which are covered by the Agreement.

Preamble

The preamble briefly sets out some of the objectives and principles of
the agreement, such as--

1) to achieve maximum freedmm of world trade inm civil
aircraft, parts and relatad equipueunt by eliainating
duties and reducing or eliuinacing trade restricting
or distorti  effects;

i1) to provide fair and equal competitive opportunities;

1/ This agreement is set cut in Appendix A.
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111) to eliminate adverse effects on trade in civil aircraft
resulting from governmental support in civil aircraft
development, production, and marketing;

iv) to allow civil aircraft activities to operate on a com-
mercially competitive basis; and

v) to establish an international framework governing conduct
of trade in civil aircraft.

Product coverage

The agreement would apply to all civil (non-military) aircraft, and all
parts, components and subassemblies (including eng‘nes and parts thereof)
used in the manufacture, repair, rebuiiding, maintenance, modification, or
conversion of such aircraft and to flight ground simulators &nd parts thereof.

Customs duties and other charges

Signatories to the agreement must eliminate by January 1, 1980, "all
customs duties and similar charges levied om, or in conuexion with the impor-
tation of products « . . " listed by tariff headings in the annex to the agree-
zent, if such products are for use in a civil aircreft; and all duties and
similar charges levied on repairs of civil aircraft. The annex tr the agree-
ment contains three separate lists of tariff headinge~-one by Customs Cooper-
ration Council Nomenclature (CCCN) number (applicable to imports into the EC,
Japan, Sweden, and any other signatory using the CCCN), one by Tariff Sched~-
ules of the United States Annotated (TSUSA) number (applicable to U.S.imports)
and one by Canadian tariff number (for Cenadian imports)--which provide sub~
stantially equivalent product coverage among all signatories.

Appendix B to this report sets out each of the TSUSA item numbers
which are included in the provisional U.S. iist for duty-tree coverage, a
short description of the affected articles and the current U.S. tariff treat-
ment for each such article. The list includes a wide varie*y of ‘provisions
scattered throughout the TSUSA which do not make reference to the ultimate
use of the syhject article as part of an aircraft. Many of the provisions
have a column 1 (trade agreement) duty rate in excess of the 5 percent ad
valorem maximum for which the President is authorized under the Trade Act of
1974 to eliminate duties.

Although the purpose of this part of the agreement seems to be limited
to the removal of the tariffe for each of the items listed n the respective
tariff headings in the annex to the agreement, the use of the phrase "all
customs duties and aimilar charges of any kind levied on, or in connexion
with the importation of products" may be construed to encompass dumping and
countervailing duiy charges, ag well. Similar language Iin the Florence
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Agreement 1/ was so interpreted by the Treasury Department in terminating a
dumping investigation concerning Automotive and Motorcycle Repair Manuals
from United Kingdom. 2/ Such an interpretation with respect to the aircraft
agreement could result in foreign suppliers taking advantage of this o>ro-
vision to dump or sell subsidized products covered by the agreement into
the United States without recourse by domestic firms. This result would
not be consistent with the purposes of the agreement as stated in the
preamble (e.g., to provide fair and equal opportunities for civil aircraft
activities) or with other provisions of the agreement such as article 6
wvhich specifically contemplates that countervasiling duties may be levied in
accordance with the Agreement on Subsidies/Countervailing Measures. It is

suggested that this potential ambiguity be elimiriated in the implementing
legislation.

Technical barriers to trade

Article 3 of the agreement "notes" that the provisions of the Agree-
ment on Technical Barriers to Trade, the so-called standards agreement,
applies to trade in civil aircraft 3/ and expands the coverage of the
standards agreement with respect to such trade betwesn signatories of the
aircraft agreement to include aircraft certification requirements and
specifications on operating and maintenance procedures. The standards
agreement covers all industrial products and, therefore, is applicable on
its own to the products covered in the aircraft agreement.

The standards agreement, which is analyzed in detail in volume 6 of
this study, discourages discriminatory manipulations of product standards,
product testing and product certification systems and requires countries to
use fair and open procedures when they adopt product standards and related
practices that affect international trade. Since each of the countries
vhich have initialed the ailrcraft agreement have also initialed the stan-
dards agreement, the principal effect of article 3 of this agreement is the
expansion of the coverage of the standards agreement discussed above.

Goveruwent-directed procuresent, mandatory sub-contracts and inducements

Article 4 of the agreement establishes the basic prlnciple that pur-
chasers of civil aircraft should be free to select suppliers on the basis

1/ T.I.A.S. No. 6129, 17 U.S.T. 1835 (June 24, 1959).

2/ 43 Fed. Reg. 45932 (Oct. 4, 1978).

3/ Arguably, the provisions of the standards agreement would only be ap~-
plicable to those countries which sign both the standards agreement and the
aircraft agreement since the aircraft agreement merely "notes" that the
standards agreement applies to trade in civil aircraft. The use of the word
"notes" as opposed to a word such ns "agree", which ier used in the second

sentence of Article 3, would not seem to impose a legal obligation on aon-
signatories to the standards agreement.
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of commercial and technological factors. It provides that signatories
should not discriminate against suppliers from any other signatory by re-
quiring civil aircraft purchasing entities to procure civil aircraft from
any particular source, or by exerting "unreasonable pressure"” on them to
this end. It is somevhat questionable what effect this provision will have
in practice, however, since, by negative inference, it would allow govern=-
ments to exert "reasonable pressure" on purchasing entities to procure
civil sircraft from particulsr sources. Disputes are likely to arise as

to the "reasonableness" of governmental fnvolvement in purchasing decisions
with the burden being on the injured party to establish both the presence
of governmental pressure and that such pressure was "unreasonable".

Article 4.3 of the agreement addresses the problem of mandatory sub-
contracts, frequently referred to as "offsets", whersby governments contract
for the purchase of civil aircraft on the condition that a certain volume
of subcontracts (such as for components of the aircraft) be entered into by
the seller of the aircraft with firms of the purchasing country. It pro-
vides that the purchase of products covered by the agreement should be made
"only on a competitive price, quality and delivery basis", vhich would seem
to preclude a signatory from requiring mandatory subcontracts. Article 4.3
further provides that a signatory may "require that its qualified firms be
be provided with access to business opportunities on s competitive basis
and on tersz nc less favourable than those available to the quslified firms
of other Signatories". The thrust of the provisions seems to be that
qualified domeetic firms of the purchasing country must be given equal
opportunity to compete with firms in the selling country for subcontracts,
.but that th: seller may not be required to use such firms.

Finally, article 4.4 provides that signatories should avoid attaching
inducements of any kind to the sals or purchase of civil aircraft from any

particular scurce, which would create discrimination against suppliers from
any signatory.

Although several of the provisions in article 4 of this agreement are
analogous to provisions in the Agreement on Government Procurement, which
is analyzed in volume 7 of this study, purchases by nstionally-owned air-
lines and aircraft manufacturing companies are not covered by that agree-
ment and, therefore, only the provisions of the aircraft agreement would
apply to such purchases. However, some govermmentul sntities do purchase
civil aircraft and such purchases would be coversd by cthe government pro-
curement agreement. '

Trxade restrictions

Article 5 of the agreement states that signatories shall not apply
quantitative restrictions (quotas) or licensing requirements to restri:t
imports ovr exports to cther signatories of civil aircraf¢y in a manner inw
consistent with applicable provisions of the GATT. Import monitoring or
licensing systems which are consiatert with the GATT and export licensing
procedures for reasons of national security would not be precluded.

Y
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GCovernment support, export credits, and aircraft marketing

Article 6.1 of the agreement opens by stating that the provisions
of the subsidies/countervailing measures agreement 1/ apply to trade in
civil aircraft and that signatories, in their support of, or participation
in, civil aircraft programs, shall "seek to avoid" adverse effects (within
the meaning of the subsidies/countervailing measures agreement) on :rade
in civil aircraft. 2/ Since the subsidies/countervailing measures agree-
ment would apply to trade in civil aircraft, even in the absence of an
aircraft agreement, this should have little ox no effect on the signatories
to the aircraft agreement which are also signatories to the subsidies/
countervailing measures agreement. 3/

However, article 6.1 goes on to say that signatories--

also shall take into account the special factors which
apply in the aircraft sector, in particular the wide-
spread governmental support in this area, their inter-
national economic interests, and the deaire of producers
of all Signatories to participate in the expansion of
the wecrld civil aircraft market.

This language appears to lessen the impact of the subsidies/ccuntervailing
measures agreement with respect to trade in civil aircraft by providing a
potential justification (i.e., the "special factors' which apply in the air-
craft sector) for offering governmental subsidies in contravention of the
subsidies/countervailing measures agreement.

In order to lessen the adverse trade effects of governmental subsidies
and to achieve one of the objectives of the agreemant, as satated in the pre-
amble, to have c¢ivil aircraft activities "operate on a2 commercially compet-
tive basis", article 6.2 provides that pricing of civil aircraft "should be
based on a reasonable expectation of recoupment of all costs". This provi-
sion is not as strong as it could be, however, since there is no commitment
for repayment of subsidies.

Regional and local governments

Article 7.1 pruvides that signatories should not require or encourage
regional and local gover~ments or non-governmental bodies to taks action fin-
consistent with provisions of the agreement. Thie language does not require
the U.S. Government to take any remedial action with regard to activities of

1/ This agrcement is analyzed in volume 2 of this study.

2/ The language "seek to avoid" creates a potential problem of interpretation.
Does a signatory agree to an obligation not to cause injury, serious prejudice,
or nullification or impairment? Or does a signatory merely agree tc try to
avoid causing the unpleasant effects?

3/ At this time, only Canada, the EC, Japan, Sweden and the United States have

initialed the aircraft agreement and each has also initialed the subsidies/
countervailing measures agreement.

[eal
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the various state or local governments which contravena the agreement. It
simply directs that the Federal government not require or encourage such ac-
tivities. However, since article 3 of the agreement notes that the standards
agreement applies to trade in civil aircraft and since, under that agreement,
signatories must "take such reasonable measures as may be available to it to
ensure . . ." that 1ts local governments comply with the standards agrecment,
signatories to the aircraft agreement would arguably have a greater burden
with respect to matters which are also covered by the standards agreement.

Surveillence, review, consultation and dispute settlement

Article 8 creates a review, consultation, and dispute settlement mechan-
ism. It establishes . a Committee on Trade in Civil Aircraft ("the committee"),
composed of all signatories, which is o meet, at least once a year, to coansult
on matters relating tc the operatiun of the agreement and to keep under regular

review the application of the agreement to ensure a continuing balance of mutual
advantages.

The agreement encourages the initiation of prompt consultations between
signatories to seek mutually acceptable gnlutions to problems or disputes
which arise with respect to the agreement. Article 8.5 recommends the initi-
ation of consultations prior to the initiatior of an investigation to determine
the existence, degree, and effect of any alleged subsidy. 1In those instances
where domestic procedures are initiated without consultation, signatories
should notify the committee immediately and enter into simultaneous ~onsule-
tations to seek 3 mutually agreed solution that would obviate the need for
countervailing measures.

If a signatory’s trade interests in civil afircraft are adversely af-
fected by any acticn of another signatory, it may request tha committee to
review the matter. Within 30 days thereafter, the committee must convene and
attempt to resolve the issues by 1issiing appropriate rulings and recommenda-
tions "as promptly as possible, and in particular prior to final resoiution
of these issues elzewhere'". Such review by the committee, however, is with-
out prejudice to the rights of signatories under the GATT or under instruments
multilaterally negotiated under the auspices of the GATT, as they affect trade
in civil aircraft. Thus, an aggrieved signatory, which does not get satisfac-
tory results from the committee, could pursue remedies provided in the GATT or
in other related agreements to which both parties are signatories, such as the
standarde agreement or the subsidies/countervailing neasures agreement.
Although such actiona would seem to be discouraged, the aircraft sgreement
does not preclude the initiation of the dispute settlement mechanisms of these

other agreements, prior to initiating the mechanism provided in the aircraft
agreement.

With respect to disputes related to matters covered by the aircraft agree-~
ment, but not covered by other agreementa, the provisiona of articles XXII and
XXIII of the General Agreement and the provisions of the Understanding Related
to Notification, Consultation, Dispute Settlement and Surveillance, commn.ly
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known as the

fromeworks sgreement, shall be applied tc resolve such disputes.

These procedures may also be applied to resolve disputes involving matters
covered by more than one agreement, if the parties to the dispute so agree.

Final provisions

Article
dealing with

1)

11)

111)

iv)

v)

vi)

vii)

viil)

9 of the agreement contairs the so-called final provisions
matters such as --

acceptance and accession;

reservations (they may not be entered without the
consent of the other signatories);

date azgreement will enter into force (January 1,
1980, for govermments which have accepted by then);

conformity of national legislation;

amendments (requires unanimous consent of all
signatories);

withdrawal {any signatory may withdraw, effective
12 months after notification);

non-application of =areement between particular sig-
natories (if =ither signatory, at the time of accep-
tance, does not consent to sucih application); and

servicing of the agreement (by the GAIT secretariat).

-~
[
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Profile of U.S. Civil Aircraft Industry

Production of commercial aircraft 1/ in the United States and, in
fact, in the free world, is dominated by three firms--Boeing, McDonnell-
Douglas, and Lockheed. However, the recent)y introduced European Airbus
has successfully penetrated the U.S. and foreign markets for commercial
aircraft. Of the U.S. firms, Boeing is vastly more committed to the
production of commercial, especially passenger, aircraft than either of the

other two, both c¢f which are more heavily involved with military aircraft
and spacecraft.

It 18 estimated that the cost to design and tool=up for an all-new
passenger airliner approaches $2 billion; the cost of planning and pro-
ducing an aircraft which 1is a modification of an existing aircraft may be
as much as $1 billion. Few privately-owned corcerns can afford this mag-
nitude of investment on a product that has yet to be sold. Once committed,
an aircraft macufacturer must produce and sell &8s many as 400 units just to

recover the inveastment on design, development, and init‘al productive capa-
bilicy.

In ovder to minimize the large financial risk involved, producers of
large aircraft, both in the United States and elsewhere, conter into "risk-
sharing" or similar agreements with aircraft or component producers in
other countries. The participants in such agreements assist at their own
sxpense in the design and eventual production of certain components. Since
many of the foreign aircraft producers are government owned or financed,
the respective governments become interested in the success of a particular
new generation of sircraft and the resulting benefits to the native partici-
pants in risk-sharing agreements. This tends to insure sales of the new
sirplanes to foreign countries, particularly for nationally-owned airlines.

Aeritalia of ltaly has for many years been producing components of the
Boeing 727, and the Boeing 747. A new risk-sharing agreement with Aeritalia
provides for eventual Italian contribution to the new Boeing 767 to reach
$2 billion. The Ttalian firm now expects a subsidy from its government to
assist in gearing up for production of wing control surfaces, trailing edge
flaps, wing tips, elevators, and rudders for the Boeing 767. Japanese
firms currently produce rudders, wing £laps, and body sections of certain
of Boeing’s 747°s. It was recently tepdrte& that Japanese firms will also
be involved to the extent of 15 percent in Boeing’s 767 and 777 programs.
Boeing’s international agreements are not unique. Canade and Italy supply
major components for the Douglas DC-9.aud 9C-10; Japan produces parts for
the Lockheed L1011 and the United Kingdom provides engines (Rolls Royce)
for the same aircraft.

1/ The term commercial aircraft, as used in chis report, refers to aircraft

principally used for transporting a large number of passengers and/or a signifi-
cant quantity of freight.

- -
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This type of trade is not a one-way stre~t. The European Airbus,
produced by a French-German-English consortium (all goverrment financed),
is said to contain components (including engines) built in the Uni-ed
States that account for 30 percent or more of the value of the aicrplane.
Foreign-made aircraft used by U.S. airlines in the past--the Viscount
(United Kingdom) and the Caravelle (France) fcr example--are believed also
to have had significant U.S. contributions.

In addition to the large U.S. producers of commercial aircraft, there
are several well-known producers of aircraft for corporate and private use
such as Beech Aiccraft Corporation, Cessna Aircraft Company, and Piper Air-
craft Corporation. While these firms import parts for their planes, they
are not as contractually or financially {involved with their foreign suppli-
ers as are the commercial aircraft producers. The three named firms ac-
count for about two thirds of the annual value of U.S shipments of the

tmaller capacity aircraft, frequently referred to as "general aviation"
aircraft.

The three largest producers of helicopters--Hughes Aircraft Company,
Bell Helicopter Company, and Enstrom Helicopter Corporation--account for
about 90 percent of the annual shipments of domestically-produced helicop-
ters for other than military applications.

The four major producers of aircraft engines--General Electric Company,
Pratt and Whitney Aircraft Division of United Technologies, Inc., The Garrett
Corporation and Lycoming-Stratford, Division of AVCO Corporation--provide
over 90 percent of the annual U.S. shipments of such engines.

In the aggregate, there are thousands of manufacturing establishments in
the United States that produce one or more of the parts, components, or sys-
tems for civil aircraft. Employment contributing to the production of com=-
plete aircraft is estimated to have been 294,000 in 1978, which represents
an 11 percent incrcase from 1977, when about 265,000 persons were employed.

In addition to their domestic facilities, many U.S. producers of civil
aircraft and parts have wholly or partially owned foreign subsidinries that
produce complete aircraft, major components and parts of aircraft. Boeing
and McDonnell-Douglas each have a subsidiary located in Canada that produces
major components for some of their models of commercial aircraft.- Cessna,
with subsidiaries located in France and Argentina, and Piper, with tacilities
in Switzerland and Brazil, produce or assemble complete aircraft at these
facilities. Other companies such as Conrac Corp. (avionics), Ex-Cell-0
Corp. (aircraft parts), Garrett Corp.(aircraft engine parts), Litton Indus-
tries (avionics) and United Technologies Corp. (aircraft engines) have sub-
sidiaries located in one or more of the following countries; the United
Kingdom, West Germany, Canida, Japan, Brazil, and Italy.

U.S. producers’ shipments

The total vilue of U.S. producers’ shipments of civil aircraft and parts
declined from $9.7 billion in 1974 to $8.8 billion ip . .76 and then increased

9



dramatically to $12.8 billion in 1978 (table !, Appendix C). Complete
aircraft, as well as components, shared in the improvement of sales in
1978. The value of annual shipments of complete aivrcraft declined from
apprcximately $5.1 billion during the period 1974-75 to approximately $4.7
billion during 1976—-77 and then increased to $6.5 billion in 1978. The
decline of shipments during 1976-77 was due entirely to a decline in ship-
ments of commercial aircraft; sales of helicopters and general aviation
aircraft increased each year during 1974-78. Due to the lead time involved,
the decline in shipments of commercial aircraft during 1976-77 reflects in
part the low levels of orders for such aircraft experienced earlier in the
1970°s. A strike in the industry during the last quarter of 1977 also
contributed to the decline in shipments. U.S. shipments of complete air-
craft by the number of units are shown below.

Complete civil aircraft: U.S. shipments, by kinds, 1974-78

(In number of units)

Year : Commercial : Helicopters : General : Total
: : : aviation : :
1974 : 332 828 14,165 15,325
1975 : 315 : 864 : 14,057 : 15,236 :
1976 : 238 : 775 : 15,447 : 16,460 :
1977 : 185 : 884 : 16,920 : 17,989 :
1978 : 244 935 : 17,187 : 18,366 :

Sources: Aerospace Facts and Figures, 1978-79; Aerospace Industries Assoc-
iation; and General Aviation Manufacturers Association.

Alrcraft manufacturing activity is axpected to generally increase
during the next several years because of the deregulation of U.S. afr-
lines, the improving financial situation of both domestic and foreig:
airlinea, and the growing need to replace older equipment, the replacement
of which has tended to be postponed.

U.S. exports

In view of the investment required to in"roduce a new generation of
aircraft and the relatively limited (yet substsntial) home requirement for
such aircraft, a large export market is absolutely essential. The products
of the U.S. producers have accounted for over 80 percent of recent sales of
commercial sirliners in the free world; of the 244 commercial aircraft
delivered by U.S. producers in 1978, 111 were destined for foreign customers.

The success of the U.S. aircraft producers in foreign markets has re-
sulted in a very significant export trade balance in civil afircraft for many
years (see table 6 in Appendix C for a comparison of exports and imports).

10
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Annual U.S. exports of civil aircraft and parts increased from $5.1
billion 1in 1974 to $5.5 billion in 1976 and then declined to $4.9 billion in
1977. U.S. exports in 1978 in<reased to $6.0 billion (Table 2 in Appendix
C). Exports of complete aircraft accounted for from 57 to 66 percent of
the total value of annual exports during 1974-78; they declined from $3.4
billion in 1974 to $2.7 billion in 1977 and then increased to $3.6 billion
in 1978.

Aircraft parts (other than engines and parts thereof) accounted for
20 to 29 percent of tote. exports during 1974-~78, and engines and parts
thereof accountced for most of the remainder.

U.S.~made commercial aircraft are evident in virtually all free-world
countries. Although export markets vary from year to year, Iran, the
United Kingdom, West Germany, France, Japan, and lsrael have been the
largest foreign markets for U.S. commercial aircraft in recent years.

Part of the value of exports, particularly exports of aircraft parts
other than engines, consists of parts or components exported for further
processing or assembly for eventual return to the United States under the
provisions of TSUSA {items 806.30 and 807.00. 1/

U.S. imports

While annual U.S. imports are only a fraction of annual exports, ranging
from 10 percent to 17 percent of the value of exports during 1974-78, they
are significant. Annual imports of articles currently identifiable in the
TSUSA as ajircraft and parts declined from $706 million in 1974 to $556
million in 1976, and then increased to approximately $1 billion in 1978
(table 3 in Appendix C). 1In contrast to exports, imports consist largely
of aircraft parts including engines rather than complete aircraft; aggregate
imports of these products accounted for 70 percent or more of the annual
value of imports of civil aircraft and aircraft parts in 4 of the last §
years. Imports reflect, in large part, the requirements of U.S. sircraft
producers for original equipment parts and, to a lesser extent, U.S. produc=-
ers’ requirements for replacement partse for U.S.-made aircraft in domestic

service. Replacement parts are also imported for foreign-made aircraft In
domestic service. '

Much of the value of annual imports of complete civil aircraft--66 per-
cent in 1978--represents the total value of entries of articles containing
U.S.-made products that were processed or assembled in foreign countries and

1/ Item 806.30 provides that any article of base metal that is manufactured
or processed in the United States, exported for further processing, and
subsequently returned to the United States for further processing 1s, upon its
return tc the United States, subject to duty only on the basis of the value
added outside the United States. Item 807.00, on the other hand, provides
that imports of articles assembled abroad in whole or in part from components
produced in the United States will be subject to duty on the full value of
the article as imported, less the value of U.S.-made components.

11
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imported under the provisions of TSUSA items 806.30 or 807.00. U.S. imports
of atircraft parts including engines (for civil and military use) entering
duty—-free under items 806.30 or 807.00 in 1978 represented 30 percent of

the total import value of such articles. Canada, Europe (particularly
France, the United Kingdon, and Italy), and Mexico account for the bulk

of importe of aircraft and parts enteriug under items 806.30 or 807.00.
Table 4 in Appendix C presents total U.S. imports and imports entering under
items 806.30 or 807.00 for aircraft and parts in 1978.

As previously discussed, numerous articlea intended for use in aircraft
are classified under a wide variety of provisions of the TSUSA which do not
identify such articles as aircraft components. Oificial statistics, there-
fore, do not segregate imports of such articles intended for use in aircraft
from similar articies intended for other applications. It {s estimated
that the annual aggregate value of such unidentifiable imports does not
exceed 9 percent of the total value of imports ¥.own to be aircraft or parts
of aircraft in 1978. Table S in Appendix C presents the estimated 1978
imports of each of the articles included on the provisional U.S. list for
duty-free coverage provided in the annex of the aircraft agreement.

U.S. apparent consumption

Because of the very substantial export market enjoyed by U.S. producers
of civil aircraft, the aggregate value of eznnual U.S. consumption of civil
aircraft and parts is very much less than annual production--usually 40 to
50 percent less. The value of consumption declined from $5.3 billion in
1974 to $3.9 billion in 1976 and then increased to $7.8 billion in 1978
(table 6, Appendix C).

Possibly a more useful measure of the sannual level of consumption, how-
ever, is the consumption of complete aircraft. Since most parts are con=-
sumed in the production of complete aircraft, data with respect to the con-
sumption of complete aircraft avoide the problem of double counting. The
value of U.S. apparent consumption of such articles increased from $1.8
billion in 1974 to $2.0 billion in 1975 and then declined to $1.6 billion in
1976. However, in 1977 and 1978 apparent consumption climbed to $2 3 bil-
lion and $3.2 billion respuctively.

The ratio of imports to consumption of complete aircraft fluctuated
during the last five years between 4.1 percent (1975) and 11.5 percent (1977).
The trend in the share of imports of aircraft engines and parts to U.S. con-
sumption has declined during 1974-78. The import-to-consumption ratio of
engines and parts during the last five years has rang 1 from 20.2 percent
(1977) to 24.6 percent in 1975. Imports of aircraft tires accounted for less
than 10 percent of annual consumption during the period 1974-78. Imports of
parts for civil aircraft other than engines and tires provided from 12.1 per-

cent (1978) to 19.9 percent (1976) of the value of annual consumption during
the year 1974-78.
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Jverall Probable Effect of the Agreement

Probable effect on domestic industry

The U.S. civil aircraft industry is likely to reap important be. fits
from the agreement recently initialed by the United States, Canada, the EC,
Sweden and Japan. Commercial aircraft msnufacturers could gain increased
access tO new markets as a result of the provisions of the agreement
dealing with non-tariff measures. At the same time, general aviation
manufacturers should enjoy immediate benefits from the removal of tariffs
and could eventually gain from the removal of non-tariff barriere. Overall,
the potential increase in exports arising from the agreement should more
than offset the increuce in imports, with a resultant net gain in industry
output and employment.

Since tariffs are usually waived for U.S. exports of commercial aircraft
to signatory countries, the formal elimination of these tariffs would have
little, 1if any, impact on U.S. exports. However, the domestic industry
should experience significant gains from the removal of certain non-tariff
barriers, both in the short term and over the long run. Under the terms ot
the agreement, signatories may no longer require their nationally-owned
airlines to procure nationally-manufactured aircraft and parts. In
addition, the agreement seeks to eliminate technical standards aimed at re-
stricting imports and to discourage export subsidies which adversely affect
trade in civil aircraft. Besides increasing tne immediate potential for
expanded U.S. exports, the agreement should help to ensure that market
forces and technology, rather thar poiitical considerations, remain predom-
inanc¢ in commercial aircraft markets. Sinca the rapidly developing
European commercial aircraft industries are all government owned, or
government financed, the agreement should help the U.S. commercial aircraft
industry maintain its strong export performance in the long run. Some in-
dustry analysts believe that there is considerable potential for a large
expansion in U.S. general aviation exports. If so, the removal of tariffs,
wvhich are currently 12 percent, both in Japan and the EC on most general
aviation products could result in a significant export booat for the U.S.
industry. Although non-tariff barriers are not an important obstacle to
general aviation exports to most eignatory countries, they frequently
impede general aviation exports in other parts of the world, notably several
South American countries. If these countries and others eventually sign

the agreement, the long-run effects for U.S. manufacturers would clearly
be positive.

Since U.S. tariffs on complete aircraft ace only five percent ad val-
orem, the removal of these tariffs could only be expected to result in a
mininal increase, at most, in imports of passenger and general aviation
aircraft. Momestic manufacturers stand to gain from the removal of
tariffs on aircraft parts, since it will tend to lower the cost of their
final product. However, this impact is also likely to be small. The
removal of these tarifts is unlikely to encourage U.S. aircraft firms to
shift their parts manufaccturing operations to other signatory countries.
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Although wages in some of these countries are lower than those in the
United States, this advantage 18 offset by the high U.S. labor produc-
tivity in parts manufacturing.

Although the impact of the agreement on the U.S. industry cannot
easily be measured, the overall effects are likely to be positive. The
potential long term rise in U.S. exports that may result from the agree-
ment could lead to an expansion in the current work force of 200,000
aerospace employees whose jobs are directly dependent on exports. In any
event, it promises these employeee greater job security in the future, in

the face of increased competition from competing foreign aircraft manufac-
turers.

Potential loss of customs revenue

Based on the estimated value of U.S. imports for civil aircraft and
parts in 1978, including all articles in the provisional U.S. list for
duty-free coverage, the annual loss of customs revenues resulting from the
proposed elimination of customs duties by the agreement would amount to
approximately $51.4 millionm.

U.S. Implementation of the Agreement

Since the agreement would eliminate the duty on many articles which
are currently subject to a duty rate in excess of 5 percent ad valores
and since the tocal duty elimination would take effect on January 1,
1980, rather than being staged in &ccordance with section 109 of the
Trade Act of 1974, legislation would be required to implement the tariff
aspects of the agreement in the TSUSA. Further, section 466 of the Tariff
Act of 1930 (19 USC 1466) which provides for a duty rate of 50 percent ad
valorem on the cost of equipment, repair parts, materials or expenses of
repairs made upon U.S. vessels (interpreted by Treasury to include aircraft)
employed in the foreign or coasting trade, would have to be amended to
exclude aircraft repairs from its coverage.

As previously mentioned, the implementing legislation should make 1t
clear that the term "customs duties and similar charges of any kind levied
on or in connexion with, the importation of products", as used in the agree-
ment, does not include dumping duties or countervailing dutizs.

It does not appear that legislation would be required to implement the
non~-tariff aspects of the agreement.
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NERAL ACREEMENT ON

TARIFFS AND TRADE

M tilateral Traca Negotiaticns

AGREEMENT OF TRADE IN CIVIL AIRCRAFT

Delegations from Canada, EEC, Japan, Sveden, snd the United Stages have
agre=d ad referendum on the attached Agreement on Trade in Civil Aircraft. They
have asked that this Agreement be circulated to all MIN participants for their
consideration ard possidle signature. It is appreciated that some delegztions
participating i the MIN may not be in a position to sign immediately, and they
are invited to do so at their earliest convenience,

It should be noted that tne product coverage se*t out in the Annex to the
Agreement mey be subject to minor modifications of e non-substantive nature o

insure the comparability of the coverage in the tariff nomencletures of the
signatcries.
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ACREEMENT OS_TRAPS TN CIVIL ATRCRAFT

PREAVELE

Sigzetcries tc the Agreement on Trede in Civil Aircreft. hereinafier
referred to us "this Agfeement ;

Noting thet Mirnisters on 12- -1k Septecber 1973 arreed the Tokyo Round of
Multileteral Tred= Negctistions should achieve the expansion end ever-
greater liberslizatizn of world trade through, inter alia, the progressive
dispmentling of obstacles to trade and the improvemert cf the internatiocnal
framework for the conduct of world trade;

Desiring to ackieve meximm freedcz of werld trade in ecivil aircraft,
parts and related equipment, including eliminetion of duties and to the

fullest extent possible, the reduction or elimination of trade restricting
or distorting effects;

Desiring to encourage the continued technologicel development of the
seronautical industry on & world-wide basis;

Desiring to provide fair and equal competitive opportunities for their
civil aircraft activities and for their producers to participate in the
expension of the world ¢ivil sircreft- market;

Being mindful of the importance in the sircraft sector of their overall
mutual economic and trede interests

Recomnizing that many Signatories view the eircraft sector as a
perticularly inmportant component of economic and industrial policy;

Seeking to elinminate adverse effects on trade in civil aircraft
resulting from governnental support in civil aircraft developrent, producticn,

end merketing while recognizing that such governmental support, of itself
woull not be deemed 2 distortion of trade;

Desiring thet their civil aircraft activities operate on a commercielly

competitive basis, end recognizircg thet government-industry reletionships
differ widely ancng them;

Recognizing their obligetions and rights under the General Agreement
on Tariffe and Trade, hereinafter referred to as 'the G’M’l‘ and under:
other multilateral agreements negotiated under the asuspices "of the GATT,;
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Recognizing the need to provide for international notification,
consultaticn, surveillance ard dispute scttlement procedures with a view to
ensuring a fair, proopt and effective enforcement of the pravisions of this
Agreement and to maintain the balance of rights and obligations;

Desirinz to esteblish en internaticnel framewerk governing cornduzt of
trade ia civil eircralt;

Herety egree es follows:

l. Product Coverage

1.1 This Agreement applies to the following products;

(a) all civil aircraft,

(b) 11 civil aircraft eugines and their parts and components,

(e) . a1l other parts, components, erd sub-assemblies of civil aircrafs,
(d) a1l grouni flight simulators and their parts ard components,

whether used es orizinal or replccement equipment in the manufacture, repair,
rebuilding, meirtenence, modificcticn or coaversion of civil aircraft.

1.2 For the purposes of this Agreemcat "civil aircratt"” means (a) all air-
craft other then military eircraf¥ and (b) all other products set cut in
Article 1.1 above,

2. Customs Duties cnd Other Charges

2.1 Signatories agree:

2.1.1 to eliminnte by 1 Januarr 1980, all customs duties and similar
chargas of any kind levied on, or in comnexion with, the importa-
tion of products, classified for custams purposes under their
respective ta.rirr headings listed in the Annex, if such products
are for use in a civil eircraft, and incorporation therein, in the
course of ites manufecture, repair, maintenance, rebuilding,
modification or conversiorn;

2.1.2 to eliminate by 1 Jasuary 1980, all customs duties and similar
charges of any kind levied on repairs onp civil eircraft;
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3 to incorporate in their respective GATT Schedule: by 1 January 1980,
the dAuty-free or duty-exeopt treetnent for all products covered
by Article 2.1.1 above and for all repeirs covered by Article 2.1.2
above,

2.2 Eech signetory shall: (e) adopt or edapt an end-use systez of
customs administretion to give effect to its obligations under

Article 2.1 above; (b) ensure that its end-use system provides duty-free
or duty-exempt treetment *hat ig compereble to the treatment provided by
other signatories and is pot an inpediment to trade; and (¢) inform other
pignatories of its procedures for adninistering the end-use systen.

3. Technical Barriers to Trade

3.1 Signatories note that the provisions of the Agreement on Technical
Barriers to Trade apply to trade in civil eircraft. In sddition, signatories
agree that civil aircraft certification requirements and specificeations on
operating and meintenance procedures shall be governed, as betveen
signatories of this Agrecment, by the provisions of the Agreement on
Technical Barriers to Trede.

L. Government-Dirccted Procurement, Mandatory Sub-Contracts wnd
Inducenents

4.1 Purchasers of civil aircraft should be free to select suppliers on the
basis of commercial and technological factors.

k.2 Signatories shell not require airlines, aircraft manufacturers, or
other entities engoged in the purchase of civil airecraft, nor exert
unreasoneble pressure on tkem, to precure civil aircraft from any particular
source, which would create discriminetion ageinst suppliers from any
Signatory.

4.3 Signatories agree that the purchase of products covered by this
Agreement should be nade only on & rompetitive price, quality and delivery
basis. In conjunction with the approvel or awarding of procurement
contracts for products covered by this Agreement a Signatory may, hovever,
require that its qualified firms be provided with access to business
opportunities on a competitive basis and on terms no less favourable than
those available to the qualified firms of other Signatories.l

lUse of the phrase "access to business opportunities ... on terms no
less favourable ..." does not mean that the amount of contracts swarded to
the qualified firms of one signatory entitles the qualified firms of other
signatories to contracts of a similar amount.
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L. 4 Signatories asgree to avoid attaching inducements of any kind tn the
sale or nurchase of civil aircraft from any verticuler source which would
create discriminetion arcinst suppliers from eny Simnatory.

5. Trude restrictions

5,1 Sigatories shall no% apply quantitative restrictions (imert quotas)
or import licensing requirerments to restrict irmorts of civil aircreft in a
manner inconsistent with applicable provisions of the GATT. This does not
preclude import menitoring or licensing systems. consistent with the GATT.

5.2 Signatories shall not apply quantitative restrictions or exvort
licensing or other sinmilar requirements to restrict, for commercial or
competitive reasorns, exports of civil aireraft to other Sicnatories unless
consistent with provisions of the GATT.

6. Government Support. Export Credits, and Aircraft Marketins

€.1 Signatories note that the provisions of the Agreement of Subsidies/
Countervailing Measures apply to trade in civil aircraft., They affirm that
in their participation in, or support of, civil aircraft programmes they
shall seek to avoid adverse effacts on trede in civil aircraft in the sense
of Articles 8.3 and 8.4 of the Agreement on Subsidies/Couwnte.vailing
Measures. They alsc shall take into account the special factors which

apply in the airéraft sector, in narticuler the v:despread goveinmental
support in this area, their 1nternational econcmic 1nterests, and th2 desire

¢f producers of ell Signetories to participste in the expansion of the
wvorld civil eircraft market.

6.2 Signatories agree that pricing of civil aircraft should be based on a
ressonable expectation of recousrment of all costs, including mon-recurring
programme costs, identifiable and pro-rated costs of military reszarch ead
development on aircreft, components, and systems that are subsequently
enplied to the productxon of such civil aircraft, average production costs,
and financial costs.

7. Regional and Losal Governments

7.1 In addition to their other obligetions under this Agreement,
Signatories agree not to require or encourase, directly or indirectly,
regional and locel governments, non-govnrnnental bodies, and cther bodies to
tcke cction inconsictent with drovisicns of this Agreement.
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g, Surveillence, Review, Oonsult=ticn, and Dispute Settlement

8.1 There shall be established a Committee on Trede in Civil Aireraft
(rereinefier reforred tc £s “the Committee’) composed =7 21l Signateries tc
this Agreemerzt., The (cmmittee shall elect its own Chairs~n., It shall neet
es necesscry, but ncot less than conc2 e year, for the purmeosz of effordin:
Sigpetories the cpocrtunity to ccnsult on eny matters releting tc the
operetion cf this agreement, including developaciats in the 2ivil airerals
industry, to determine whether amendments ere required tc ensure continuance
of free end undistorted tracde, to exanine any matter for which it nes not
been possible to find & satisfactory solution through bileteral ccnsultaticns,
end to cerry out such responsibilities as a~ assigned to it under this
Agreement .,

8.2 Not later than the end of the third ye~~ from the entrv intc force of
this Agreement ard periodicelly thereafte: . ignatories shell underteke
further negotiations, with & view to broaw - ‘ng and inproving the igreement,
ob the besis of mutuel reciprocity.

8.3 The Ccrmittee may establish such subsidiary bcdies es mey be eppropriate
to keep under regular review the epplicetion of this Ajreement tc ensure e
continuing belance of mutual edventeges. In particular, it shell establish
ar eppropriete subsidiury bedy in crder to ensurc e continuing belance c?
putual advantages, reciprocity and equivelent results with regerd to the
implementaticn of the provisions of irticle 2 above related to product
coverage, the end-use systems, customs duties and other charges.

8.4 Signatories shell afford sympathetic consideraticn to =nd adequate
opportunity for prompt consultation regerding representat icns mede by
encther Signatory with respect to eny matter affecting the operaticn of
this Agreenent.

8.5 Signatories recognize the desirability of consultctions with other
Signatories in the Conmittee in order to seek a
mutuelly accepteble solution prior to the initiation of an investigection
to deternine the existence, degree and effect of any alleged subtsigdy.

In those exceptional circunstences in which no ccrsultetions ocecur before
such domestic procedures sre initiated, Signatories shell notify the
Comnittee immediately of initiation of such prucedures end enter into
simultaneous consultations to seek a mutuslly agreed solution thet would
obviate the need fcr countervailing weasures. .
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8.6 Should e signatory consider that its trade interests in civil aircraft
have been or are likely to be adversely affected by any action by another
Signatory, it may request review of the matter oy the Ccmmittee. Upon
such ¢ request, the Cormittee shell convene within thirty deys end shell
review the matter as quickly a&s possible with 2 view toward resolving the
issues invclveld as prcmptly as possible and in perticular prior to final
resclution of these issues elsevhere. In this connexion the Coimmittee may
issue such rulinzs cr recormendations as may b~ appropriate. Such review
shall be without prejudice to the rights of Siazatories under the GATT or
under instruments multilaterally negotiated under the esuspices of the GATT,
as they effect trade in civil aireraft. For the purposes of eiding
consideration of the issues involved, under the GATT end such instruments,
the Committee mey provide such vechnical assistance as may be appropriete.

8.7 Signatories agree that, with respect to any dispute related to a metter
covered by this Agreement, but not covered by other instruments multi-
laterelly negotieted under the auspices of the GATT, the provisions of
Articles XXII and XXIII of the General Agreement and the provisions of the
Understanding releted to Notification, Consultation, Dispute Settlemsnt and
Surveillance shall te applied, mutatis mutandis, by the Signetcries and the
Committee for the purposes of seekinz resolution of such dispute. These
procedures shall also be applied for the resoluticn of any dispute related
to a metter covered by this Agreement and by enother irstrument multi-
laterally negotieted under the suspices of the GATT, should the parties to
the dispute so e3ree.

Q. Finel Provisions

3.1 Acceptance and Accession

9.1.1 This Agreement ekall be open for acceptance by signature or
otherwise, by governments contrectinr, parties to the GATT
and by the Eurcpean Economic Communitv.

9.1.2 This Agreement shall be open to accession by any other sovernment
on terms, related to the effective applicution of rights and
obligetions under this Agreemcnt, to be acreed between thet
governnent and the Signatories to this Agreement by the.denosit with
the Director-General to the CONTRACTING PARTIES t~ the GAIT of
an instrument of eccession which atetes the terms so a;reed.
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6.2. Reservetions

Reservations ney nct be entered in recspect of any of the wrovisicns cf
this Agresment without the e¢ctnsent of the other Simawories ¢ ‘ '

2,17, Entrv ints Torce

9.3.1 This A§reement shall enter into force on 1 January 195 for the
governmentst which have accepted or acceded to it by that date. For each
other government it shell enter into force on tbe thirtieth day following
the date of its acceptance or accession to this Agreemert.

Q.4, National legislation

9.4.3 Each government accepting or acceding to this Agreement shall
ensure, not later than the date of entry into forsce of this
Agreement for it, the conformity of its laws, regulations ani
acdministrative nrocedures wit.h the nrovisions of this Agreement.

9.4,z Tach SimmetHry to this A~reamont shall inform the Cormitt22 of eny
changﬂs in its laws and rezulations relevant to this Agreement
and in the Administration of such laws and regulations.

2.5. Amendments

9.5.1 The Sirmmsésirriaz to this Asre .mant may amernd it. kavin- rec-rd, inter »lia.
to the experience geined in its imnlementatior.. Such an amendmert, once the
Sim2tories have zcncurie” ir sacord-nce with th2 -~rocaiurcs establishad by
the Comzitice, shnll nrt edma in‘o force f2r eny 3 -mtery until i+ has been
accentel ty suca Simatory.

2.6, Withdrawal

9.6.1 Any Sifmatory o0 this Arrcement may” withdrew from this Agreemcnt. The
withdrawcls shall taxe effect upon the expiration of twelve months from
the day on which written notice of withdrawal is received by the
Director-General to the CONTRACTING PARTIES to the GATT. Any Simatory to
this Airreement may 'pon such putification reguest an irmedinte n:atins of
the Cormittee,

lFor the vurpose of this Agreement, the term "government" is deeced
to include the corpetent authorities of the Euronean Economic Comrunity.
-4 .
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9.7 lion-anrlicaticn of this Agreermert Betveen Particular Sipmatories

——— s o —

9.7.1 This Agreement shall not apply as between any two Sizratcries-td this
Agreerent if ei=nher cf the Siamatorias, 2t the timeelitlcr =coenss or-mecedss
tc this Agreement. does not consent to sucsh arplicaticr.

9.% Annex

9.2.1 The Annex to this Agreement forms an intesral part thereof.

9.9 Secretariat

9.9.1 This Agreement shall be serviced by the GATT secretariat.

9.1C Deposit

9.10.1This Agreement shall be demosited with the Director-Gererali to the
COTSACTING FARTIES to the GATT vho shall promptlvy furnish to each Siznatory
to this Agreetient and each contructing party to the GATT a certified cory
thereof and of each amendment thereto rursuant to Article 5.7 and 2
notificaticn of each =mcceptance therecf or accession thereto pursuant to
Articlie 2.1, or eac: withdrawal therefrom pursuant to Article 9.6.

5.11 Registration

9.11.1This Agreement .1all be registered in accordance with the provisions
of Article 102 of tie Charter of the United Nations.

mne ‘t Gene“‘this @ 8 & 0.8 0 8 38 80 B0 0 0 00 et OO d.yor P8 08 00 OO P B OO NN
ninete:n hunired and seventy-nine in s single copy, in the English, French
and Spanish languages, 2ach text being authentic.
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ANNEX

PRODUCT COVZRAGE

Signatories zgree thet prcducts classified for customs purposes urder
their respective tariff headings listed beiow, shell be accorded duty-free
or duty-exempt treatment, if such products are fcr use in a civil aircreft,
ard incorpcration therein, in the course cf its manufacture. repair,
maintenance rebuilding, modificatioa, or conversion.

These products shall not include:

~ an incomplete or unfirished product. unless it has the essential
characteristics of & complete or finizhed civil eircraft part,
component , sut-agsextily or item of equipment.l

- materials in any form (e.g.. sheets, plates. profile shapes, strips,
bars, pipes. tubes, or other shapes) unless they have beex cut to
size or shape or shaped for incorporation in civil aircraft.l

- rav materials and consumable goods.

lE.g., an article which has & civil aircraft manufacturer's parts
number,
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ex 39.07
ex L40.03

ex 40.11
ex U40.16

ex 62.05

ex 68.13
ex 68.14

ex T0.08
ex T0.21
ex T3.25
ex T73.36
ex 83,02
ex 63.07

ex 83.08
ex 84,06
ex 34,07
ex 8L.08
ex 84.1C

ex 84.11

ex 8L.12
ex 8L.15
ex 84.18
ex 84,21

114

PROVISICHAL COVEZRAGE

Short description

Hose, pipe end tutinz of plastic
meterials, with fittings

Hose, pipe and tubing cf unhardened
vulcanized rubber, with fittings

Tyres

Hose¢, pipe and tubing of herdener
rubber vith fittings

Seet belts
Articles of asbestos

Windshields, not framed
Windshields, fremed
Ccbles with fittings
Sanitary ware of steel
BEinges

Illuminating articles of base metel,
and parts

Sealed beam lamps, and parts
Flexible metel tubing, with fittings

Piston enzines end parte
Hydraulic motors, actuators
Non-piston engines, and perts
Injection pumps

Fluid pover pumps

Fans and blovers, and perts
Compressors

Air and vacuun pumps

Air conditicners
Refrigzerators

Centrifuces and filters
Fire extinguishers
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cCcCcl , Short description

ex 84,53 Airereft computers, 2nd parts
ex 8L.59 Air humidifiers and denhumidifiers

Starter motors, propeller rcoulators
(velves) end servo-mechanisrs

Windsereen wipers

Hydraulic servo-motors
Hydropneumatic sphericel batteries
Pneumatic starters for jet engines

Toilet units specially designed for
asrcplanes

Mechanicel actuators for thrust
reversers

2x 8L.63 Speed changers end gear-boxes
Pulleys and shaft coupl.ngs
Torque converters

Chain sprockets, clutches and universal

Jjoints

ex 85.01 Transformers
Electric mctors

ex 85.08 Megnetos, electricel starters, spark
Plugs, generators

ex 85.12 Electrical cooking stoves

Electrical furnaces, heaters and ovens

Food varmers
ex 85.14 Microphones, loudspeakers, etc. ...
ex 85.15 Radios and parts

Transceivers, antennas, etc.

Radio navigation and control apparatus
ex 85.17 Bound signalling apparatus

S8ervos, synchros, transducers
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cceH Short description

ex 85.19 Electricel apporctus for meking mnd
breekins electrical circuits, for the
protection of electricel circuits or
for making conrectionsto or in
eiectrical circuits: .

- Switches used in freight losding, in
auxiliary pover units and in emerzency
lighting systems

- Other:
- Intended for the pover plant
= Other
Switchboards and control panecls
ex 85.23 Ignition wiring sets
ex 88.01 Balloons and airships (except military)
ex 88.02 Gliders (except military)
Airplanes and helicopters (éxcept
militory)
ex 88.03 Aircraft parts
ex 88.05 Fiight simulators
ex 90,14 Automatic pilots and parts

Navigetional instruments
Qyroscopic compasses
Cther compasses ‘
Navigstion instruments

ex 90.18 Oxygen masks

ex 90.23 Thermoneters

ex 90.24 Flov meters and other gauges
ex 90.27 Spesdometers and tachouton.
ex 90,28 Rectro-optical instruments

Automti.'c fligcht control instruments
Klectrical measuring instruments
Other voltage regulators
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CCCN: Short description
ex 90.29 Parts of:

- thermoreters
- flow meters ~nd other g2uzes
- automatic flicht control instruments
ex 91.04 Clocks over $10 esch, and perts

Apparatus for measurini and recording
time, over $10 ecch, and perts

ex 92.11 Flight and cockpit woice reccrders

ex 94.01 Seats (except those covered with leather)
end parts

ex 94.03 Other furniture and perts
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PROVISIONAL UNITED STATES LIST IMOR DUTY-FREE COVERAGE

Tsus No.

518.51
SulL,. 41 (Pt.)
642,20 (Pt.)

647.03 (Pt.)
647.05

€52.09 (Pt.)
653.39

653.94 (pt.)
660. L4415

660.4620
660, 4640

660. 5210
660. 5450
660.85 (Pt.)
660.94 (pt.)

661.1030

661.12 (Pt.)
. 661.15 (Pt.)
661.20 (Pt.)
661.35 (Pt.)

661.90 (Pt.)
661.95 (Pt.)

662.50 (Pt..)

676.15
676.30

678.5080 (Pt.)

UITER TEE AGREEMENT

Short description

Other articles of asbestos
Glass windshields
Cables with fittings

Hinges (in2luding aileron
hinges)

Flexible metal tubing, with
fittings

Nluminating articles of
base metel, n.e.s.

Sanitary wvare
Piston engines for aircraft

Non-piston engines for asircraft

Parts of piston engines
Parts of non-piston engines
Hydraulic motors, actustcrs
Fluid power pumps

Fans and blovers

Compressors

Air and vacuum pumps
Air conditioners
Refrigerators
Centrifuges and filters

Alrcraft fire extinguishers
Aircraft cosputers

Flight simulators
A-16

W _TRADE I CIVIL ATRCRAFT

Excludes

All but windshields
Ropes, etc,
Fittings and mountings

Tubing without fittings

Othar parts

Parts

Liquid elevators and
parts of pumps

Parts
Parts
Parts

Parta
Parts

. Other appliances and parts

Other machines and parts
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TSUS ¥o. Short description Excludes

680.47 Speed changers and gear boxes

680.50 (Pt.) Pulleys and shaft couplings Parts

680.55 (pt.) Torque converters Parts

680.56 (Pt.) 'Chain sprockets, clu“ches and Parts
universal joints

682.07 Transformers

682,40 : Electric motors, (except for less than 1 HP)

683.60 (Pt.) Magnetos, starter motors, spark Parts
plugs, generators

684.30 (Pt.) Electric cooking stoves Parts

68L.40 (Pt.) Electric furnmaces, heaters and Parts
cvens

684,50 (Pt.) Food varmers Parts

68L4.70 (Pt.) Microphones, loudspeakers, etc. Parts

685.24 Radios )

685.29 (Pt.) Transceivers, antennas, etc. Parts

685.4023 (Pt.) Aircraft flight and cockpit Parts

685.4065 voice recorders

685.60 (pt.) Redio navigation and control Parts
apparatus

685.70 (Pt.) Sound signalling apparstus Parts

686.24 (Pt.) Other voltage regulators Parts

686.60 Sealed-beam lamps '

688.40 (Pt.) Servos, synchros, transducers Other electrical articles

and parts

688.12 Ignition wiring sets

69k.15 Balloons and airships

694,20 Gliders

694 .40 Airplanes (including helicopters

(except .4010) but excluding military)

69L.6C Aircraft parts

A-17
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TSUS No. Short description Excludes
T709.45 (Pt.) Oxygen masks Parts
T10.08 (Pt.) Nevigetional insirunents Parts
710.1k4 (Pt.) Gyroscoric compassés Parts
710.16 (Pt.) Other compasses | Parts
T10.30 Autonmatic pilots and parts

T10.46 (Pt.) Navigation instruments (non- Parts
: electric) ’

T11.36 Thermometers

T11.37

.82 Flov meters and other gauges

T11.8k20

T1.98 (Pt.) Speedometers and tachometers Parts
T12.05 (Pt.) Elacto-optical instruments Parts
T12.47 Automatic flight control

instruments and perts thereof

T12.4910 (Pt.) IKleectrical asasuring instruments  Parts
T12.495%0
T12.4980 (Pt.)

T15.33 Clocks, over $10 each
T15.53 Apparatus for measuring and
recording time, over $10 esch
T2k . 47 Purniture of reinforced laminated
plastics
T27.48 Other furniture of rubber or
plastic
T27.55 Other furniture
TuS.LS (Pt.) Seat belts Parts
TT2.45 Aircraft tyres

T72.65 (Pt.) Hose, pipe and tubing of rubber or Those without fittings
plastic, wvith fittings

A-18
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GENERAL AGREEMENT ON
TARIFFS AND TRADE

RESTRICTED

MTN/W/38/Ad4.1
11 April 1979

Special Distrituticn

Multilateral Trade Negotiations

AGREEMENT ON TRADE IN CIVIL AIRCRAFT

Addendum
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Tariff Item

31200-1
EX35200-1
EX35400-1
£X36215-1

3r800-1
©39200-1

41415-1

41505-1
42400-1
«2405-1
427C0C-1
42701-1
42005-\
431300-1
44028-1

44043-1

44044-1

44047~}

| BEST AVAILABLE COPY"

123

ANIEX

Provisicnal Canad.an L.st of ?2roaducts

Coverec under the larecacnt on Trade
in Civil Aircrafe

short Descrgé;ion Excludes
Asbest>s and manufactures thereof
Hinges of brass and ccpper, a.0.p.
Hinges, furniture of aluminum., n.o.p.

ickel-platec hinges, n.o.p.

- Cleccks

Frrgings of iron and steel

Bookkeeping, calculating, invoising
machines

Electric refrigerators
Fire extinguishing machines
Hand fire extinguisners, sprinklerseads

dachines and parts, n.2.p.

Hir <s and butts of iron and steel
Basins, lavatories, sinks, etc.
Chronometers, compasses Parts

Aircrafs, without engines, nol
made in Canada

ircraft, without engines, made
in Canada

Aircraft e¢ngines, not rade in Canada



Tariff Item

44048-1

4405i-1

44052-~-1

44055-1

44056~1

44059~-1 -

44300-1
44500-1
44502-1
EX44504-1

44514~1

44516-",
44524~1

44532-1

44533-1
EX44536-1

44538-1

124

Short Descriotion Excludes

. Alrcraft engines, made in Canada

Parts of aircraft, n.o.p.; not made in
Canada

Parts of aircraft, n.o.p.; made in
Canada

Parts of aircraft engines, n.o.p.;
not made in Canada

Parts of aircraft engines, n.o.p.; made
in Canada

. Other products not made in Canada for

use in aircraft, aircraft engines or
pucts

Cooking a;paratul Parts
Electric light fixtures

Electric head, side, tail.liqhts

52aled bean lights

Zlectric dynamos or generators and Parts
transformers

Electric motors
Electric apparatus, n.o.p.

Precision electrical apparatus, not
made in Canada

Radic and television apparatus, n.o.p.
Micreghones

Recorders, reproducers, dictation Parts
recording machines

A-22



Tariff Item
44540-1

EX44603~-1
46200-1

47100-1

EX61800-1
61815-1
EX71100-1

EX93907-1

50-139 0 - 79 - 9

125

Shcrt Description

Loudspeaxers, anmplifiers, ez:c.
Furniture of iron and stee., n.o.p.
Instruments of cbservation, measurement

Belt pulleys

furniture of rubber, n.o.p.
Tires and tubes
Magnesium castings

rurniture

A-23

Excludes

Par<ts

Parts



APPENDIX B
CURRENT U.S. TARIFF TREATMENT OF ARTICLES

INCLUDED ON THE PROVISIONAL U.S. LIST POR
DUTY-FREE COVERAGE
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TSUS(A) item

No. 1/ Brief description  ate o duty 12 Tare of duty 2/
: t (cente per : (cents per
: : pound. except @ pound except
: as indicated; : as indicated;
: percent ad : percent ad
: valorem) : valoren)
518.51 : Other articles of asbestop-—c—c—eeceu- : 4.5% ¢ 252
544.41(pt.) ¢ Glass windshields- : 97 60%
642.20(pt.) : Cables with fittings : ve5% 2 45%
647.03(pt.) ) : 9.5% : 45%
647.05 ): Hinges (including aileron hinges)e===: 8% : 45%
652.09(pt.) : Flexible metal tubing, with fit- : :
: tings : 102 : 302
653.39 ¢ Illuminating articles of base metal, : :
! ile@aBs H 19% : 452
653.94(pt.) t Sanitary vare : 8.5% : 40%
660.4415 : Piston engines for aircraftececccaa—a: 4 @ 35%
660.4620 : Non-piston engines for sircrafte—-e—e-: 52 ¢ 352
660 . 4640 : do : 5% : 5%
660.5240 : Parts of piston type engines-=ccccea-: 4 ¢ 352
660.5450 : Parts of non-piston aircraft : :
: angines : 5% 35%
660.85(pt.) ¢ Hydraulic motors, &ctustorgece——wcece-; 4.5% @ 27.5%
660.97(pt.) ¢t Fluid power pumps~ : 5% @ 35%
661.1030 : Fans and blowers - 7% : 35%
661.12(pt.) : Compressors : 4.5% ¢ 35%
661.15(pt.) ¢ Air and vacuum pumps -t 5% : 35%
661.20(pt.) : Adr conditioners : 5.5% ¢ 35%
661.35(pt.) 1 Refrigerators —— 5% 5%
661.90(pt.) : Centrifuges and filters : 5.5% @ 252
661.95(pt>) : do- : 5.5% : sy
662.50(pt.) : Adrcraft fire extinguishers~e—cecawo- : 5% : 35%
676.15 : Alrcraft computers H 5.5% @ 352
676.30 : L L e —— : 5% : 352
678.5080(pt.) : Flight eimulators- : 5% @ 352
680.47 : Speed changers and gear boxap—=~w~=e-=: $1,12 each & : $4.50 each &
H ¢ 17.5% : 65X
680.50(pt.) : Pulley and shaft couplingse~emanaaaca; 9.5% : 45%
680.55(pt.) : Torgue coaverters : 4,5% ¢ 27.5%
680.56(pt.) : Chain sprockety, clutches, and H :
H universal jointe- : 9.5% : 45%
682.07 : Transfcmers : 6% : 352

See footnote at end of table.
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TSUS(A) item . : :
No. 1/ Brief description ’Eu::::togoéﬁ?y‘ :gu::::togoém 2/
¢ (cents per : (cents per
¢ povnd. except : pound except

: ¢t as indicated; : as indicated;

H ¢ percent ad ¢ percent ad

: : valorem : valorem
682.40(pt.) : Electric motors- : 5% : 35%
682.60(pt.) ! Generators—— : 7.52 : 35%
683.60(pt.) : Magnetos, starter motors, spark s

: plngs, generators : 4% 3I5%
684.30(pt.) : Blectilc cooking stoves : 4% 352
684.40(pt.) ¢ Electric furnaces, heaters and :

:  ovens- : 52 : 5%
684.50(pt.) : Food warmers- : 5.5% : 3I5%
684.70(pt.) : Microphones, loudspeakers, etc.=====- : 7.5% ¢ 352
685.24 : Radios : 10.4% : 35%
685.29(pt.) : Transceivers, antennas, et¢.——~—weoeo-- : 6% : 352
685.4023(pt.) ): Alrcraft flight and cockpit voice :
685.4065 ): recorders--- : 5.5% : 352
685.60(pt.) : Radio navigation and control : :

! apparatus--—— : 7.5% ¢ 352
685.70(pt.) : Sound signalling apparatus———=c—caca-: 4% 352
686.24(pt.) : Other voltage regulators--————c—cc—a-- : 7.5% 35%
686.60 : Sealed-beam lamps- H 4% 20%
688.12 : Ignition wiring setfe———cccocmeacaaa; 5% : 302
688.40(pt.) : Servos, synchros, transducerg—=—————-: 5.5 : 35%
694.15 ¢ Balloons and airahips- s 4.5% 27.5%
694.20 : Gliders- : 4.5% : 27.5%
694.40 : Adrplanes (except military)-———cemee-: 5% : 302
(except .4010) : : :
694.60 ¢ Adrcraft parts : 5% : 27.5%
709.45(pt.) ! Oxygen masks H 52 ¢ 352
710.08/pt.) ¢ Navigational instrumentg~~weemcee—wa~-: 142 : 45%
710.14 (pt.) : Gyroscopic compasses: : 5.5% : 35%
710.16(pt.) t Other compasses : 9.5% : 45%
710.30 ¢ Automatic pilots and parts-—-—ccee--: 5.5% @ 35%
710.46(pt.) ¢ Navigation instruments (non-elec~- : :

: trie “-? 5% ¢ 302
711.36 : Thermometers : 21X 85%
711.37 ! —— do- : 7% : . 40%
711.82 : Flow nmeters and other guages——=-~—~-~: $1.12 each + : $4.50 each +

: : 17.5% : 652

B-3
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TSUS(A) {tea

Brief description !Current column

‘Current column

No. 1/ ‘1 rate of duty 2 rate of duty 2/

2 : (cents per : (cents peor

: t pound. except : pound except

: : a8 indicated; : as indicated;

: : percent ad ¢ percent ad

: : valorem : valorem
711.8420 : Flow meters and other jauges——-——--=: Iy 3] 5%
711.98(pt.) : Speedometers and tachcmeters-—-«ecwa-: 5% : Kh) 4
712.05(pt.) : Electro-opticals instiumentg-—w———ee: 252 50
*12.47 t Automatic flight control instruments : :

: and parts thereof : 6 : 402
712.4910(pt.) : Electrical measuring instrumentl~—eo-: 107 : 402
712.4950 : do- : 107 : 402
712.4980(pt.) : do- : 10% : 40
715.33 : Clocks, over $10 each : $1.12 each + : $4.50 each +

: : 16% + 6.25¢ : 657 + 25¢

: : for each : for each

: jewe!, 1if : jevel, if

: any : any
715.53 ¢ Apparatus for measuring and re- ¢t 81.12 each + : $4.50 each +

s cording time, over $10 each~wwccaan: 17.52 + : 652 + 25¢ for

: 6.25¢ for each jewel,

s each jewel, : if any

: : if any
727.47 ¢ Purniture of reinforced laminated : :

: plastics - : 152 : 652
727.48 ¢ Other furniture of rubber or : :

: plastic : 6% : 25%
727.55 ¢ Other funiture : 10 : 45%
745.45(pt.) ¢ Seat belts s 9.5% : 452
772.45 : Adrcraft tires : ST 30%
772.65(pt.) : Hose, pipe and tubing of rubber or :

: plastic, with fittings—eewccncacaaa; 4T 25%

1/ Each of the items on this list with the exception of items 680.50, 680.55, 680.56,
715.33, 715.53, and 727.47 have been disignated as eligible articles for duty-free
treatment under the Generalized System of Preferences (GSP) when fmported from designated
beneficiary developing countries.

2/ The column 2 rate of duty would not be sffected by U.S. adoption of the proposal
agreement on civil aircraft.

(pt.) - Part
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Table 1.--Civil aircraft and parts: 1/ U.S. producers' shipments, 1974-78

(ZIn thousands of dollars)

Article Po1974 P 1915 P 1976 Y 1977 ¢ 1978

e e foe

Complete aircraft:

Commer-ial-==e=-wee==: 3,993,000 3,779,000 : 3,192,000 : 2,889,000 : 4,332,000

Helicopterg----~————- : 189,000 274,000 : 305,000 : 316,000 : 365,000
Other 2/--~—ecememum: 908,000 : 1,033,000 : 1,229,000 : 1,551,000 : 1,822,000
Total-~====-—=m- ¢ 5,090,000 5,086,000 : 4,726,000 : 4,756,000 : 6,519,000

Aircraft engines
and parts: :
Engines -- : 968,916

: 967,196 : 948,473 : 915,833 : 1,414,284

Parts 3/ o 584,956 : 643,219 :4/ 598,000 :4/ 577,000 :4/ 890,000
Total--==-===c=oe--: 1,553,872 : 1,610,415 : 1,546,473 : 1,492,833 : 2,304,284
Alrcraft tires 4/-—-eea: 32,800 : 36,700 : 20,900 : 24,500 : 26,400
Aircraft parts 4/-—————: 3,047,000 : 2,927,000 : 2,507,000 : 3,010,000 : 3,933,000

Grand total~——---——f 9,723,672 9,660,115 f 8,800,373 f 9,283,333 312.782,686

1/ Includes all a'craft and parts other than balloons, airships, gliders, and
military aircraft .ad parts therefor.

2/ General aviat.on aircraft.

3/ Data are limited to aircraft engine parts produced by companies producing
complete civil aircraft engines.

4/ Partly estimated.

Source: Data for complete aircraft compiled from publications of the Aerospace
Industries Association of America. Data for aircraft engines and parts and air-

craft parts compiled from official statistics of the U.S. Department of Commerce,
except as noted. Data shown for the value of shipments of aircraft tires based

partly on the quantity of shipments as reported by the Rubber Manufacturers
Association.

U.S. International Trade Commission
May 1979
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Table 2.--Civil aircraft and parts; 1/ u.s. exports of domestic merchandise,
by kinds, 1974-78

(In thousands of dollars)

Article o191 Y a91s P 1976 P 1977 1978
Complete aircraft--~---: 3,365,994 : 3,202,480 : 3,211,211 : 2,747,346 : 3,616,124
Aircraft engines : : : : :

and parts: : : : : :
Enginesg-—=———==wmoeu : 228,859 : 231,064 : 253,701 : 233,173 : 277,040
Parts 2/-eeeeemeeenee : 478,000 : 486,000 : 509,000 : 478,000 : 636,000
Total-~-r=—em=——aa=: 706,859 : 717,064 @ 762,701 : 711,173 : 913,040
Alrcraft tires 3/-—----: 7,200 : 6,900 : 5,700 : 6,800 : 6,100
Automatic flight : : : :
control instru- : : : : :
wents 2/ccmemem o : 41,100 : 45,400 : 41,000 : 39,900 : 45,000
Other aircraft : : : : :
parts 2/———cemeee : 1,000,000 : 1,180,000 : 1,480,000 : 1,350,000 : 1,420,000
Grand total--------: 5§121,153 ¢ 5,151,844 : 5,500,612 : 4,855,219 : 6,000,264

1/ Includes all aircraft and parts other than military aircraft and parts
therefor.

2/ Partly estimated.

Source: Compiled from official statistics of the U.S. Department of Commerce,
except as noted.

U.S. International Trade Commission
May 1979
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Table 3.--Civil aircraft and parts: U.S8. imports for consumption,
by kinds, 1974-78 1/

(In thousands of dollars)

Article foor9ne ¢ 19rs P 1976 0 1977 P 1978
Complete aircraft-—----: 96,930 : 79,755 : 91,149 : 260,023 : 286,563
Alrcraft engines : : : : :

and parts: 2/ : : : : :
Engineg-~—eem—ceom——u; 200,380 : 195,070 : 123,130 : 111,670 : 240,510
Parts-————-ceececa-a : 72,140 : 96,220 : 95,470 : 86,275 : 151,850
Total-—=—cee——meceex : 272,5.0 ¢ 291,290 : 218,600 : 197,945 : 392,360
Atrcraft tires 2/--——-- : 920 : 670 : 1,220 : 1,460 : 2,180
Automatic flight H : : : :
control instru- : : : : :
pents 2/———emmmeee— et 8,480 : 10,550 : 10,794 : 16,409 : 25,772
Other aircrait : ! : : :
parts 2/——eememmeeeee 326'970 ‘ 276‘680 i 234,250 : 245l710 : 3121950
Grand total~—~"—="=- : 705,820 ¢ 658,945 : 556,013 : 721,547 ¢ 1,019,825

1/ Includes all aircraft and parts (other than military aircraft and parts therefor)
identifiable as or for aircraft classified under TSU3 items 660.44, 660.46, 660.52,
660.54, 694.15, 694.20, 694.40, 694.60, 712.47, and 772.45.

2/ Partly estimated.

Source: Compiled from of ficial statistics of the U.S. Department of Commerce,
except as noted. .

U.S. International Trade Commission
May 1979
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Table 4.--Civil aircraft and parts: 1/ Total U.S. importe for consumption and
total U.S. imports entering under the provisions of items 806.30 and 807.00

from major sources, by kinds, 1978

(Value in thousands of dollars)

Imports entering under items

Total : 806.30 and 807.00-- -
Article : {mports : : : Dut :
: P ¢ Total : Dutiable: frez ¢ Major source

Complete aircraftee———-: 286,563 : 189,975 : 140,021 : 49,954

] 3
. .

: Canada, France,

United Kingdom,

: and Italy,.
Alrcraft engines and H
parts: 2/ : : : :
Engines - : 282,949 : 210,018 : 186,362 : 23,656 : Canada
Parts 3/--—e—mee 239,358 : 13,096 : 5,791 : 7,305 : Mexico
Total-—--=-w-~===a—=:  §22,307 : 223,114 : 192,153 : 30,961 : -
Aircraft tiresl/ —-=--- : 2,569 - - -3 -
Automatic flight con- ¢ : : :
trol instruments 2/~-: 30,320 : 14,016 : 6,505 : 7,511 : Mexico
Other aircraft parts 2/ 368,181 : 40,858 : 30,056 : 10,802 : Canada
Grand total--—----=: 1,209,940 : 467,963 : 368,735 : 99,228 : -

1/ Includes civil aircraft and parts for civil and military aircraft identifiable
as or for aircraft classified under TSUS items 660.44, 660.46, 660.52, 660.54,

694.15, 694,20, 694.40, 694.60, 712.47, and 772.45.
2/ Includes articles for military aircraft.

3/ Data include parts for piston-type engines for other than aircraft.

Source: Compiled from official statistics of the U.S. Department of Commerce.

U.S. International Trade Commission
May 1979

C-5
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Table 5.—-Provisional U.S. list for duty-free coverage under the Agreement on

Trade in Civil Afircraft:

use in civil aircraft, by TSUS(A) items, 1978

(In thousands of dollars)

Total U.S. imports and estimated U.S. imports for

TSUS(A) item

Brief description

Aircrafe 1/

No. : : Total :
$ 3 :
518,51 : Other articles of asbestos--~-vc—=ec——- : 188,729 : 1,900
544.41 (pt.) : Glass wvindshields : 3,706 : 37
642.20 (pt.) . : Cables with fittings : 12,819 : 130
647.03 (pt.) ): Hin : :
647.05 ): ges (including aileron hingeo)—-~--: 32,281 : 320
652.0¢ (-, : Flexible metal tubing, with fittings--: 3,928 : 40
653.39 : Illuminating articles of base metal, : 42,241 425
:  n.e.s. : H
653.94 (pt.) : Sanitary ware : 87,521 : 875
660.4415 : Piston engines for atrcraft-----—--e-- : 1,543 1,310
660.4620 : Non-piston engines for aircraft-——----: 263,082 : 223,620
660.4640 : do-~- -t 18,324 : 15,580
660.5240 : Parts of piston type engines—~——=<-e--— : 61,945 : 1,050
660.5450 : Parts of non~piston aircraft engineg-~: 177,413 : 150,800
660.85 (pt.) + Hydraulic motors, actuators-—-——-ee——- : 23,612 : 590
660.97 (pt.) + Pluid power pumps : 239,664 : 9,600
661.1030 : Fans and blowers : 31,337 : 496
661.12 (pt.) : Compressors 153,447 : 6,120
661,15 (pt.) : Air and vacuum pumps : 38,268 : 383
661.20 (pt.) : Ailr conditiomers : 51,034 434
661.35 (pt.) : Refrigerators : 119,395 1,011
661.90 (pt.) : Centrifuges and filters -3 31,017 : 1,551
661.95 (pt.) : do : 52,778 : 2,639
662.50 (pt.) : Alrcraft fire extinguisherg--——-wc-—e- : 34,204 : 1,710
676.15 : Alrcraft computers : 182,8C3 : 4,000
676.30 : do : 616,763 : 6,000
678.5080 (pt.) : Flight simulators----- : 410,011 : 5,000
680.47 : Speed changers and gear boxes-———-~-——- : 498 8
680.50 (pt.) t Pulley and shaft couplingge-—-———ce—w= : 19,349 : 162
680.55 (pt.) : Torque converters : 618 : 16
680.56 (pt.) : Chain sprockets, clutches, and : 2,767 : 24
: universal joints, : :
632.07 : Transformers : 40,684 : 0
682.40 (pt.) : BElectric motors-- : 110,277 : 3,000
682.60 (pt.) : Generators - : 219,884 : 3,000
683.60 (pt.) : Magnetos, starter motors, spark : 193,926 : 750
: plugs, and generators. : : .
684.30 (pt.) : Electric cooking stoves : 202,625 : 802
684.40 (pt.) t Electric furnaces, heaters, and : 10,213 : 204
: ovens. : :
684.50 (pt.) : Food varmers : 216,458 : 420
684.70 (pt.) ¢ Microphones, loudspeakers, etc-——-----: 445,096 : 2,000
685.24 : Radios : 648,680 : 3,000
685.29 (pt.) ¢ Transceivers, antennas, etC--—————~e——-: 205,880 : 1,750
685.4023 (pt.)): Aircraft flight and cockpit voice : 15,571 : 250
685.4065 ): recorders, :
685.60 (pt.) :+ Radio navigation and control 65,78) 6,000

.
.

See footnote at

apparatus. . :

end of table.
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Table 5 -~Provisional U.S. list for duty-free coverage under the Agreement on

Trade in Civil Aircraft:

(In thousands of dollars)

Total U.S. imports and estimated U.S. imports for
use in civil aircraft, by TSUS(A) 1items, 1978--Continued

TSUS(A) item

: Alrcraft l/

No. Brief description Total
685.70 (pr..) : Sound signalling apparatus=-—-—-—=c-—e—~: 152,627 @ 1,500
686.24 (pt.) : Other voltage regulatorg~——---———-ce--m : 4,525 : 200
686. 60 : Sealed-beam lampg-—=—---ce=—mmccmnnaman; 4,101 : 30
688.40 (pt.) : Servos, synchros, transducergs-—---=--- : 161,794 ¢ 500
688.12 : Ignition wiring setg—--—--=-cccecacuax : 42,826 : 70
694.15 : Balloons and airshipg-ccemeeeccmmamaax: 265 : 225
694,20 : Gliderg~=~-- - —-— 2,116 : 1,800
694.40 (except : Airplanee (except military)-~--—--==w= : 284,538 : 2/ 284,538
.4010) : : :

694. 60 : Alrcraft partg---——e=-seemeremmccc—a— e : 368,181 : 312,950
709.45 (pt.) : Oxygen masks 9,533 : 0
710.08 (pt.) : Navigational instruments - 15,924 : 159
710.14 (pt.) : Gyroscoplc compasgseg8-—--w—=-=—commmm—a~ 1,783 : 17
710.16 (pt.) : Other compasses-~~-—-~ - - 4,502 : 225
710.30 : Automatic pilots and partg---=——--o——v : 717 : 573
710.46 (pt.) : Navigation instruments (nonelectric)--: 15,524 : 12,419
711,36 ¢ Thermometers--— -—- - 1,378 : 13
711.37 R do —— 3,638 : 73
711.82 : Flow meters and other gauges--———~=w—o~: 1,009 : 20
711.8420 : - dommmmm e : 1/ 41,983 : 840
711.98 (pt.) : Speedometers and tachometerg-———-———-—-: 20,632 : 412
712.05 (pt.) : Electro-optical instrumentg--———-===—— : 1,131 : 23
712.47 ¢ Automatic flight control instruments 30,320 : 25,772

: and parts thereof. : :
712.4910 (pt.) : Electrical measuring instruments-~-—--—-: 23,217 : 3,482
712.4950 ! mememm e e——— do——- - - 22,500 : 1,125
712.4980 (pt.) : - do -3 155,144 : 155
715.33 : Clocks, over $10 each--—~———ccrccemeax : 24,931 : 0
715.53 : Apparatus for measuring and recording : 4,162 : 3/

: time, over $10 each. :
727.47 : Furniture of reinforced laminated 1,709 : 3y

: plastics. : :
727.48 : Other furniture of rubber or plastic--: 40,010 : 3/
727.55 : Other furniture -—— : 121,763 : 200
765.45 (pt.) : Seat belts--- - 7,326 : 10
772.45 : Alrcraft tirea —————r e ——— 2,569 : 2,180
772.65 (pt.) : Hose, pipe and tubing of rubber or 73,589 : 368

: plastic, with fittings. :

: Total ———————————— : 6,637,603 : 1,106,886
1/ Estimated, except as noted.
2/ Actual.
3/ Reported to be insignificant.
Source: Compiled from official statistics of the U.S. Department of Commerce,

except as noted.
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Table ¢.--Civil aircrafr and parts: y U.S. producers' shipments, exports,
and imports for consumption, by kinds, 1974-78

y

H U.S. : H Ratio
Kind and year . p;:duce:s' . Exports Imports : co:gﬁ:;::;n ; o:oizggfts
: 8 pments : : sumption
: 1,000 : 1,000 1,060 1,000
: dollars : dollars dollars dollars Percent
Complete aircraft: H : : : :
1974--cncccm— ro——— 5,090,000 : 2, ,,994 : 96,930 : 1,820,936 : 5.3
1975-cm e s 5,086,000 : 3.202,48G : 79,755 : 1,963,275 : 4.1
1976- == ommm e v s 4,726,000 : 3,211,211 : 91,149 : 1,605,938 : 5.7
1977 e e : 4,756,000 : 2,747,346 : 260,023 : 2,268,677 : 11.5
1978-vcromc e e : 6,519,000 : 3,616,124 : 286,563 : 3,189,439 : 9.0
Alrcraft engines : : : : :
and parts: : : : : :
1974 ey 1,553,872 : 706,859 : 272,520 : 1,119,533 : 24.3
1975 mcc e m e 1,610,415 : 717,064 : 291,290 : 1,184,641 : 24.6
1976——-mecm e 1,546,473 : 762,701 : 218,600 : 1,002,372 : 21.8
1977 cmmccmsm e mmnn 1,492,833 : 711,173 @ 197,945 @ 979,605 : 20.2
1978~—cmcr e : 2,304,284 913,040 : 392,360 : 1,783,604 : 22.0
Aircraft tires: : 3 : : :
1974—cmmccm e 32,800 : 7,200 : 920 : 26,520 : 3.5
1975--ccccmmmme e 36,700 : 6,900 : 670 : 30,470 : 2.2
1976-=-cccmmmmm e 20,900 : 5,700 : 1,220 : 16,420 : 7.4
1977 —cmmmme e : 24,500 : 6,800 : 1,460 : 19,160 : 7.6
1978—cc e cmc e 26,400 : 6,100 : 2,180 : 22,480 : 9.7
Other afircraft : : : : :
parts: 2/ : : : : :
1974=vmm s e e H 3,047,000 ¢ 1,041,100 : 335,450 : 2,341,350 : 14.3
1975~ e e ee 2,927,000 : 1,225,400 ; 287,230 : 1,988,830 : 14.4
1976- e wmm e ——e : 2,507,000 : 1,521,000 : 245,044 1,231,044 : 19.9
1977 —ve v s 3,010,000 : 1,389,900 : 262,119 : 1,882,219 ; 13.9
1978-—mm e e 3,933,000 : 1,465,000 : 338,722 : 2,866,722 : 12.1
Total: : : : : :
1974 : 9,723,672 : 5,121,153 : 705,820 : 5,308,339 : 13.3
1975~ —mmmme mmee : 9,660,115 : 5,151,844 658,945 : 5,167,216 : 12.8
1976~ wm e mm e e 8,800,373 : 5,500,612 : 556,013 : 3,855,774 : 14.4
1977- 9,283,333 : 4,855,219 : 721,547 : 5,149,661 : 14.0
1978-cncc e e ;12,782,684 ; 6,000,264 : 1,019,825 ; 7,802,245 : 13.1
1/ Includes all aircraft and parts other than military aircraft and parts therefor.

2/ Includes flight control instruments.

Source: Tables 1, 2, and 3.

U.S. International Trade Commission
May 1979
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FOREWORD

This document represents legal analysis of draft agreements negotiated at
the Multilateral Trade Negotiations (MTN) in Geneva under the auspices of the
General Agreement on Tariffs and Trade. It was prepared as part of an
investigation requested by the Senate Committee on Finance and the House of
Representatives Committee on Ways and Means and instituted by the Commission
on September 1, 1978 (Investigation No. 332-101, 43 P.R. 40935, of Sept. 13,
1978), to determine the effect on U.S. trade and industry of the adoption of
agreemeits to be concluded in Geneva,

This study along with the other 10 volumes, is being transmitted in
accordance with the request in April 1979 by the Finance Committee.

As noted throughout the reports, some of the agreements are incomplete
and the status of signing of all of them remains open to the questions whether
domestic legislatures (including the United States Congress) will approve all
or any of them and whether additional signatories will appear. At present, we
are informed by the administration that a proces verbal has been initialed by

24 countries. The attachments to the proces verbal have been initialed as
follows:

(A) Standards: U,S., EC-9%, Japan, Canada, Australia, New Zealand,
P

Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain, Hungary,
Czechoslovakia, Bulgaria,

(B) Government Procurement: U.S., EC-9, Japan, Canada, Australia, New

Zealand, Sweden, Switzerland, Austria, Finland, Norway, and Argentina
(with reservation).

{C) Subsidies/CVD: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, Switzerland, Austria, Finland, Norway, Argentina (with
reservation), Spain (with reservation), Rungary, and Bulgaria.

(D) Meat: U.S., EC-9, Japan, Canada, Australia, New Zealand, Sweden,
Switzerland, Austria, Finland, Norway, Argentina, Hungary, and Bulgaria.

* EC-9" refers to all members of the European Communities.

1
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(E) Dairy: DC version** was initialed by U.8., EC-9, Japan, Canada,
Australia, New Zealand, Sweden, Switzerland, Austria, Finland, Norway,
Argentina, Spain (with reservation), and Bulgaria. Hungary initialed the
Agreement with no designation as to whether it was the DC or LDC

version. There were no known signatories to the LDC version.

(F) Customs Valustion: DC version was initialed by U.S., EC-9, Japan,
Canada, Australia, New Zealand, Sweden, Switzerland, Austria, FPinland,
Norway, and Bulgaria, Argentina and Spain initialed the LDC version.
Hungary and Czechoslovakia initialed the valuation attachment with no
indication as to whether it was the DC or LDC version.

(G) Licensing: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain (with
reservation), Hungary, and Bulgaria.

(H) Agriculture Framework: U.S., EC-9, Japan, Canada, Australia, New

Zealand, Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain,
Hungary, Czechoslovakia.

(I) Group Framework: U.S., EC-9, Japan, Canada, Australia, New Zealand,

Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain, Hungary
and Czechoslovakia.

(J) Tariff Negotiations: U.S., EC-9, Japan, Canada, Australia, New
Zealand, Sweden, Switzerland, Austria, Finland, Norway, Argentina,
Hungary, Czechoslovakia, and Buigaria.

.

(K) Cival! Aircraft: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, and Switzerland.

(L) Antidumping: DC version was initialed by U.S., EC-9, Japan, Canada,
Australia, New Zealand, Sweden, Switzerland, Austria, Finland, Norway,
and Spain. Hungary and Cgechoslovakia initialed the antidumping

attachment without designating the DC or LDC version. There were no
known signatories to the LDC version. McNamara.

** "DC version" is the developed country version of the Arrangement on
Dairy. "LDC version" is the one submitted by the less-developed countries.

ii



141

SUMMARY OF CONTENTS

Volume 1
Introduction and Overview of Legal Issues

Volume 2
An Agreement on Subsidies/Countervailing Measures

Volume 3
Safeguards Agreement (legal issues only at present)

Volume 4
Customs Valuation Agreement

Volume 5
Import Licensing Agreement

Volume 6
Agreement on Technical Barriers to Trade ("Standards ‘greement")

Volume 7
Agreement on Government Procurement

Volume 8
Agricultural Agreements

Volume 9
Agreement on Trade in Civil Aircraft

Volume 10
Frameworks Agreements

Volume 11
Wine-gallon method of Tax and Duty Assessment

iii

50-139 0 - 79 - 10



142

SUMMARY OF CONTENTS

Section Title Page
Foreword L] - L] . . . . L] * . . . * . . - L] » . - - L L L] . 1
Summary of Contents of Inv. No. 333-101 . O § 9
Summary of Contents Volume No. 10 . T L
Table of Content8 . + + ¢ & ¢ ¢ ¢ o o o o o o o o o @ e
Summary of Analysis . e e e e e . . o« e e e R 2t
10.0 Introduction . « o v ¢ 4 ¢ ¢ o « o o o o o o o e e s .« . e 1
Provision-by-Provision Analysis
10.1/4 Points | and 4 - Differential and More Favorable
Treatment; Reciprocity and Fuller Participation of
Developing Countries . . . et e e s e s e e s e e e s . . 6
10.2A Point 2A - Draft Declaration on Trade Measures
Taken for Balance-of ~Payments Purposes . . . o e v e s e &}
10.28 Point 2B - Safeguard Action for Development
Purposes . . . « . . S )
10.3 Point 3 - Draft Understanding Regarding Notificetion,
Consultation, Dispute Settlement and Surveillance . . . . 45
10.5

Point 5 - Understanding Regarding Export
Restrictions and Charges . . « « « « « &

iv



143

TABLE OF CONTENTS

Section Title

Foreword . . . .

Summary of Contents of Inv. No. 333-101 . . . ., . . . . . « « . .1ii

Summary of Contents Volume No. 10 . . .

- L ] . . . L] L] . lv
Table of Cortents . . . ¢« v ¢ ¢ ¢ ¢ s o o+ & o e e e s e e s e WV
Summary of Analysis ., . . e e s e e e . e o .o vi

10.0 Introduction . . .

Points | and 4 - Differential and More Favorable Treatment;

Reciprocity and Fuller Participation of Developing Countries
10,1/4.1 Text . . .

v . - L L] . - . L] - . L] L] - L] L] . L] L] . L4 . - 6
lo‘l/a '2 Background L] L] L] - L] . L) L] . . . L] L] » L . L] » . - L] L . . . .lo
10.1/4.22 Interpret8tion . . . « « « o « « o o o ¢« & o o o o e e e e .16
lo.l/“ .3 Implement.tion - L] L] * L] . - L] . L) » . L ] L] L] . L) L] L L] * 018

Point 2A - Draft Declaration on Trade Measures Taken for
Balance-of-Payments Purposes
10.2A.1 Tex: & ¢ ¢ & ¢ ¢ ¢ « o o o @

10.2A.2 Background . . . .
10.2A.21 The GATT Scheme . . . « + ¢« v ¢ ¢ o« « « o @
10.2A.22 Problems with the GATT Scheme . .
10.2A.3 Interpretation ,
10.2A.31 Preamble . . .« & ¢« ¢ ¢ ¢« o o o ¢ &«
10.2A.32 The Declaration .

3 . - 3 . . ] - . . . . . . LI AN ) - . . » . . 3 .2‘.

. e . * & e o 0 « . . e o 031

¢« o LI} * o o . e o .

Point 2B - Safeguard Action for Development Purposes
10.2B.1 Text .

e b s e e e e e e e e e 1
10.2B.21 Background . . . « ¢ . . & e e s e e s e e e e e e O ¥
10.2B.22  Interpretation . . . . . . . T Y
10,2A/2B.3 Implementation . . « ¢« « ¢ ¢ ¢ ¢ ¢ ¢ 4 s s e 0 s 0 e s e a0 s, JUb
Point 3 - Draft Understanding Regarding Notification,
Consultation, Dispute Settlement and Surveillance
10.3.1 TEXE ¢ ¢ ¢ o v o t o o o o s o s o o s t e e s e s w s e s o« s o 45
10.3.2 Background and Interpretation . . . . « ¢+ o ¢« o « o o ¢ o o o o o« 39
10.3.3 Implementation « « « ¢ &« v ¢ ¢ ¢ « ¢ ¢ ¢ o o 4 . s s s s o o . <B4
Point 5 - Understanding Regarding Export Restrictions
and Charges
10.5.1 TeXE ¢ ¢ o o ¢ 4 o o o o o o o s s s 4 s s 4 4 s e e e e e .65
10.5.2 Background . « ¢ ¢ ¢ v ¢« ¢ 4 ¢ 4 e s e s e e e s s e u e e e s W15
10.5.3 Implementation . . . . o & ¢ & 4 o 4 o s s s s s o o o 0 o e s . 82



144

GROUP FRAMEWORK
SUMMARY OF ARALYSIS

Group Framework vas formed at the MTN in 1976 in response to the demands
of developing nations that the GATT take further steps to institutionalize &
commi tment to special ;nd differential treatment for LDC's. Pravious attempte
to address the concerns of the LDC's (1) had recognized that developed
countries could not expect reciprocity in tariff negotiations, (2) had
authorized the establishment of the generalized system of tariff preferences
for products of LDC's, and (3) had allowed greater ieniency in imposing import
controls associated with LDC development programs. Nevertheless, LDC's have
continued to press for more far-reaching institutional reforms in the GATT,
vhich they say are required to reverse the increasing disparity between the
wealth of developed and developing countries.

Developed nations too have perceived the necessity of institutional
reform in the GAIT to redress several problems of trade not adequately
addressed in the General Agreement. Economic conditions of recent years have
forced increasing use of tariff surcharges, import deposit schemes, nné export
controls, trade restrictive measures not effectively controlled by the GATT.
Further, developed countries believe some LDC's abused existing provisions for
special treatment, in claiming LDC status when in fact their economies belie
such claims. Finally, the United States and LDC's shared the viev that the
disputes settlement mecharism of the GAIT required an overhaul, albeit for
different reasons. The United States has genernliy approached the GATIT as a
contract, embodying commitments legally enforceable through GATT procedures;

most other developed nq;ionl view the GATT as merely a statement of objectives

vi
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subject to negotiated change when shifting economic corditions render
deviations necessary. The LDC's have seen the lax disputes settlement
procedures as a means By which devealoped nations may easily deviate from GATT
rules, especially those regarding nontariff barriers particularly damaging to
the exports of the LDC's.

Thus, besides the question of special and differentisl treatment there
existed at the commencement of theMTN a number of pressing issues relating to
the basic operation of the GATT. These issues were cowbined on the ageunda of
Group Framework for negotiations apart from the other MTN codes, although
questions of special and differential treatment and disputes settlement were
also addregsed in the context of particular codes. This agreement represents
the product of the Group Framework negotiatimms.

Points 1 and 4 were combinted in the final agreement. Point ! addresses
the issue os special and differential treatment by providing an "enabling
clause" for the GATT which allows -- but does not require -- contracting
parties to extend such treatment notwithstanding most-favored-nation
principles. Such treatment, however, may only relate to four areas: (1) the
GSP; (2) nontariff measures covered by the GATT or codes associated therewith;
(3) agreements among LDC's for mutual tariff reductions; and (4) least
developed countries. In return, the LDC's agreed to a sort of graduation
principie whereby such nations expect to relinquish claims to some measure of
special traetment as they develop. Like Point 1, however, this agreement on
Point 4 contains no specific commitments by any contractifg party.

~
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Points 2A and 2R pertain to procedures affecting specific import
restrictive measures which have been used often in recent years without
effective GATT control. Point 2A recognizes that nations often establish
import deposit schemes or tariff surcharges to combat balance-of-payments
problems, although the GATT only countenancee the use of juantitative
restrictions (QR) in such circumstances. Point 2A does not legalize non-QR
measures - it merely attempts to ensure that eh same rules and procedures
which are applicable under the GATT to QRs will be used for non-QR measures in
balance~of-payment crises. Further, the agreement contains improved
consultation and review procedures applicable to all such measures.

Point 2B provides a specific concession on special treatment for
developing nations. It releases LDC's from certain prior notification and
approval requirements contained in GATT Article XVIII regarding import
restrictive measures instituted to aid LDC development programs. Other
current GATT requirements will continue to apply.

Point 3 represents the results of the negotiations on disputes settlement
procedures. In esseuce, the parties merely reaffirm existing procedures,
except that certan time limits and procedures respecting panel composition and
operation are specified in greater detail -- but not mandated. Thus, while no
structural changes in the GATT are introduced, it is hoped that a
specification of normally followed procedures will engender a renewed
commitment to their observance.

vili
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Point 5 merely admits that the parties were unable to agree tc provisions
regarding export control measures. Negotiations are to continue on this topic.

Because the various points deal with GATT procedures, no domestic
implementing legislation is required to conform U.S. law to the framework
agreement. With regard to disputes settlement, however, the Congress may wish
to consider providing means for domestic persons complaining of disregard for
GATT or code rules by foreign nations to initiate and participate in
proceedings brought by the U.S. Government under the appropriate international
disputes settiement mechanism. Section 301 of the Trade Act of 1974,
discussed in Volume 1 of this report, appears to be the appropriate vehicle to

facilitate such participation.

\M..oﬂ‘_
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GROUP "FRAMEWORK"

10.0 Introduction

In the post-war negotiations leading to the formulation of the
ill-fated International Trade Organization and the GATT, the major trading
nations shared a common view of what institutional mode and substantive rules

would best facilitate trade and avoid the costly prewar protectionist

tactics. A need was seen for a multilateral agreement codifying 'legal rules

involving major trade issues, such as nondiscriminatory tariff and other trade

barriers, quantitative restrictions, and conduct of state tradinyg

enterprises. 1/ For many reasons, including conflicting domestic policies,

economic instability in the postwar era, and lack of an agreement on an

appropriate institutional framework, the draftsmen found it necessary to
formulate the ITO charter and the GATT in a manner offering many deviations
from the shared overall goals. Nevertheless, the initial years of the GATT
enjoyed a continuing consensus on the nature of the agreement and its proper
implementation, thus allowing for a decade of relative peace among the major
trading nations.

The past 20 years, however, have witnessed an increasing breakdown of

the GATT trading system. 2/ The lack of a present consensus has been

attributed to many factors, three of which especially underlie the frameworks

agreement: (1) the GATT constructed a trading scheme not intended to aid
developing nations (LDCs) industrialize, and LDCs now comprise a significant

numerical portion of GATT membership and demand special treatment; (2) certain

GATT rules relating to quantitative restrictions were proper for the postwar

1/ See generally, R. Hudec, The GATT Legal System and World Trade Diplomac
1-58 (1975); J. Jackson, World Trade and the Law of GATT 35-38, 625-72 515595

’
K. Dam, The GAIT Lav and International Economic Organization 1-24 (1970).
2/ See generally Hudec, supra note I, at 193-264.
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era, but have since become obstacles to efficient resolution of balance-of-
payments difficulties; and (3) there are insufficient rules for some forms of
trade restrictions now practiced by GATT members. 1/ The increasing
disregard for GATT rules has spawned a concommitant insistence by many nations
that the agreement should not be applied in a rigorously legalistic way, but
instead should merely serve to provide parameters for the ad hoc settlement of
disputes through conciliation.

Immediately after the conclusion of the Kennedy Round, preparations
for the Tokyo Round were initiated because of the recognition of the threat to
the GATT from the general legal break-down, the rising use of nontariff
barriers, and competition from UNCTAD as the trading institution attracting
the allegiance of the LDCs, Indeed, the Congress granted sweeping authority
to the Executive branch in the Trade Act of 1974 2/ to negotiate broad reforms
in the GATT. At the commencement of the Tokyo Round negotiating groups in
many of the targeted areas were established. However, primarily because of
LDC dissatisfaction with the dispersion of consideration of issues important
to them throughout several negotiating parties, a framework group was formed
to consolidate consideration of institutional issues facing the GATT, most
sharing the common characteristic of North-South disagreement. Ae finally
agreed, the negotiations focused on four areas: (1) institutional recognition
of the right of LDCs to special and differentisl treatment, with the corrolary

issue of graduation from LDC status when special treatment is no longer

1/ See Jackson, supra page ! n.l, at 663-672.
2/ 19 U.s.C. 211T et. aeg-(l976) The negotiating authority of the

President granted by this act is extensively reviewed in the Overview to this
report, Volume I.
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needed; (2) revision of Article XVIII, pertaining to safeguard actions taken
by LDCs for dovelopent purposes, and the related issue of trade measures
(taken primarily by developed countries) for balance-of-payments purposes; (3]
revision of rules regarding export controls, of special concern because such
methods often are imposed cn primary products exported by LDCs; and (4) an
overhaul of the disputes settlement mechanism. As will be discussed in this
report, significant progress may have been achieved with regard to the first
and second issues, but little tangible achievement can be seen in the area of
disputes settlement, and no agreement was achieved at all on export controls.
Further, few LDCs evidenc2a any intention of signing the framework agreement
at the conclusion of the negotiations. 1/

The issues involved in the separate points wi!l be discussed in more
detail below, but one general theme pervading them all should be briefly
elaborated upon here. The LDCs, from the earliest ITO and GATT negotiations,
have complained that the General Agreement inherently discriminates against
them, defeating their efforts to alter their economic dependence on the export
of unprocessed tropical products. 2/ They argue tnat the GATT was siructured
merely to ensure stabilization and orderly growth of existing trade in
manufactured products, then as now largely cornered by the developed

countries. In this regard, specific dissatisfaction has been voiced about

several GATT rules. LDCs claim, for example, that the MFN rules perpetuate
economic comparative advantage among developed nations, since any concessions
afforded LDCs must also be afforded all other countries; additionally,

nontariff barriers instituted by developed countr ies remove any other

1/ Only Argentina initialed the proces verbal.
2 See Jackson, supra p. i n.l, at 625-48, 663-92.
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advantage: so gained. 1/ Further, the GATT proscribes trade restrictive
measures of most interest to LDCs for use in protecting development plans. but
in some circumstances allows such measures when aimed at tropical products.
Moreover, LDCs lack the resources and expertise to effectively participate in
GATT proceedings, particularly negotiations. 2/ Finally, LDCs support a more
legalistic approach to administering the GATT because of their perception that
it is the developed countries which most often abuse the rules and which cannot
expected in any particular aispute to negotiate a settlement with LDCs, which
have little to offer in return.

Major GATT and academic studies have tended to support many of the
LDC complaints. 3/ The U.S. has generally been sympathetic to many of the
goals of the LDCs, while continuing to support strongly the basic validity of
the MFN principle and resisting the idea of permarent special treatment (thus
the U.S. supports recognition of a graduation principle). Other developed
countries have also supported preferences in varying degrees. Indeed, prior
to the Tokyo Round a number of steps to accommodate the LDCs were undertaken,
including the 1955 revision of Article XVIII, the adoption of Part IV of the
General Agreement in 1964, and substantial unilateral tariff concessions to
the LDCs in the Kennedy Round. The current negotiations represent another
step in the direction of formalizing a commitment by the developed countries
to special and differential treatment. It is clear, however, that LDCs think

the results of the negotiations are insufficient.

1/ Espiell, "The Most—-Favored-Nation Clause: Its Present Significance in
GATT," 5 J. World Trade L. 29 (1971).

2/ See Fialls, "The Negotiation Strategy of Developing Countries in the
Field of Trade Liberalization,'" 11-J., World Trade L. 203 (1977).

3/ See Jackson, supra page 1 n.l, at 640-43, 663-65.

u
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Group Framework addressed five "points" concerning GATT reform.
Points 1 and 4 - concerning special and differential treatment, and the
principle of graduation - were combined in the final agreement. Points 2A and
2B, which attempt to aiddress issues arising primarily from Articles XII and
XVIII, were differentiated somewhat in final form but both deal with import
restrictions. Point 3 sets forth the results of discussions on disputes
settlement, including a statement of customary procedures which presumably
will become the normative practice. Finally, Point 5 notes that no agreement
couid be reached regarding export controls, but that negotiations are expected
to resume at a later time. A catalogue of pertinent GATT provisions is

included in Point 5.

An overall issue which remains unresolved is the manner in which
the substance of the framework agreement will be integrated intu Lhe TATT.
Possible methods of adoption by the Contracting Parties includc¢ approval
of appropriate amendments, waivers, or decisions. Because a two-thirds vote
would be necessary for approval of an amendment or waiver, and a majority
vote is needed for a decision, the interested parties may find it fruitless
to submit the agreement for approval at all. In that case, the agreement
will remain open for signature by GATT members, who will presumably apply
it amorg the signatories. But difficulties will arise with nonsignatories,
which have expectations of the benefits and obligations accorded to them by
the GATT different from the expectations arising in nations which sign the
framework agreement. Disputes arising out of these differing expectations
will have to be resolved on an ad hoc basis.

5
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PROVISION BY PROVISION ANALYSIS

10.1/4 POINTS 1| AND 4 -- DIFFERENTIAL AND MO.E FAVORABLE TREATMENT; RECIPROCITY

AND FULLER PARTICIPATION OF DEVELOPING COUNTRIES

10.1/4.1 Text

POINTS | AND 4 -- DIFFERENTIAL AND MORE FAVOURABLE TREATMENT; RECIPROCITY AND
FULLER PARTICIPATION OF DEVELOPING COUNTRIES

NOTE: The text below has been drawn up without prejudice to the position of

any delegation with respect to its eventual legal status. Some delegations

consider that such a text should appear as a new Article or set of provisions
to be incorporated in the General Agreement. Other delegations consider that
it should be adopted by the CONTRACTING PARTIES as a Declaration or Decision.

Some consequential amendments to the text may be necessary in the light of the
decision taken on this question, 1/

1. Notwithstanding the provisions of Article 1 of the General Agreement,

contracting parties may accord differential and more favourable treatment to
developing countries*, without according such treatment to other contracting
parties.

2.

The provisions of paragraph | apply to the following**:

*The words "developing countries' as used in this text are to be understood
to refer also to developing territories. (Footnote in text.)

**Tt would remain vpen for the CONTRACTING PARTIES to consider on an ad hoc
basis under the GATT provisions for joint action any proposals for - -
differential and more favourable treatment not falling within the scope ol
this paragraph. (Footnote in text.)

1/ Note in text.
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(3) Preferential tariff treatment accorded by developed contracting

parties to products originating in develnping countries in

accordance with the Generalized System of Preferences**¥;

{b) Differential and more favourable treatment with respect to the

provisions of the General Agreement concerning non-tariff

measures governed by the provisions of instruments

multilaterally negotiated under the auspices of the GATT;

(c) Regional or global arrangements entered into amongst

less-developed contracting parties for the mutual reduction or

elimination of tariffs and, in accordance with criteria or

conditions which may be prescribed by the CONTRACTING PARTIES,

for the mutual reduction or elimination of non—tariff measures,

on products impurted from one another;

(d)

Special treatment of the least developed among the developing

countries in the context of any general or specific measures in

favour of developing countries.

3. Any differential and more favourable treatment provided under this clause

(a) shall be designed to facilitate and promote the trade of
developing countries and not to raise barriers to or create

undue difficulties for the trade of any other contracting

parties;

**%As described in the Decision of the CONTRACTING PARTIES of 25 June 1971,
relating to the establishment of 'generalized, non-recip-ocal and

non-discriminatory preferences beneficial to the developing countries".
(Footnote in text.
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(b) shall not constitute an impediment to the reduction or

elimination of t..riffs and other restrictions to trade on a

most-favoured-nation basis;

(¢) shall in the case of such treatment accorded by developer

contracting parties to developing countries be designea & L f

necessary, medified, to respond positively to the deveiopment,

financial and trade neceds of developing countries.*

4.%* Any contracting party taking action to introduce an arrangement pursuant

to paragraphs 1, 2 and 3 above or subsequently taking action to introduce

modifications or withdrawal of the dJdifferential and more favourable treatment

so provided shall:

(a) notify the CONTRACTING PARTIES and furnish them with all the

information they may deem appropriate relating tuv such action;

(b)

afford adequate opportunity for prompt consultations at the
request of any interested contractirg party with respect o any

difficulty or matter that may arise. The CONTRACTING PARTIES

shall, if requested to do so by such contracting party, consult

vith all contracting parties concerned with respect to the

matter with a view to reaching solutions satisfactory to all

such contracting parties.

5.

The developed countries do not expect reciprocity for commitments made by

them in trade negotiations to reduce or remove tariff and other barriers to

*The non-discriminatory character of the GSP does not preclude the adoption
of measures and procedures designed to ensure broad and equitable sharing of
benefits among developing countries, where the coverage of products under GSP
is subject to quantity or value limitation. (Footnote in text.)

**Nothing in these pravisions shall affect the rights of contracting

parties under the General Agreement. ( Footnote in text,)



the trade of developing countries, i.e., the developed countries do not expect

the developing countries, in the course of trade negotiations, to make

contributions which are inconsistent with their individual development,
financial and trade needs. Developed contracting parties shall therefore not
seek, neither shall less~developed contracting parties be required to make,

concesgions that are inconsistent with the latter's development, financial and

trade needs.

6. Having regard to the special economic difficulties and the particular

develupment, financial and trade needs of the least-developed countries, the
developed countries shall exercise the utmost restraint in seeking any
concess;ons or contributions for commitments made by them to reduce or remove
tariffs and other barriers to the trade of such countries, and the

least-developed countries shall not be expected to make concessions or

contributions that are inconsistent with the recognition of their particular
situation and problems.

7. The concessions and contributions made and the obligations assumed by

developed and less-developed contracting parties under the provisions of the
General Agreement should promote the basic objectives of the Agreement,
including those embodied in the Preamble and in Article XXXVI. Less-developed
contracting parties expect that their capacity to make contributions or
negotiated concessions or take other mutually agreed upon action under the
provisions and procedures of the General Agreement would improve with the

progressive development of their economies and improvement in their trade

situation and they would accordingly expect to participate more fully in the

5p-133 9 - 79 - 11
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framework of rights and obligations under the General Agreement through
participation in the operation of the GATT system.

8. Particular account shall be taken of the serious difficulty of the least-
developed countries in making concessions and contributions in view of their
special economic situation and their development, financial and trade needs.
9. The contracting parties will collaborate in arrangements for review of
the operation of these provisions, bearing in mind the need for individual and
joint efforts by contracting parties to meet the development needs of

developing countries and the objectives of the General Agreement.

10.1/4.2 Background

The subject of special and differential treatment has caused repeated
and increasingly heated conflicts between developed and developing nations
since the formulaticn of the GATT. Fundamental to the GATT is the most-
favored-nation principle, espoused principally in Article I but in other
articles as well, which obligates the parties to practice nondiscrimination
among trading partners by extending ¢o all members of GATT benefits accorded
any one member. But developing nations believe that the MFN principle,
combined with the increased use of nontariff barriers to trade, has
effectively precluded significant progress in their development; LDCs must
depend on increased exports to generate capital for development, but the level
of exports cannot be raised where those few tariff concessions of interest to
LDCs are granted only on a MFN basis (so that manufactured exports must
compete with exports from more competitive developed countries), effective

tariff rates on LDC exports remain high, and nontariff barriers often are

)
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aimed at their exports., Several GATT and other economic studies tend to

support the claims of the LDCs, at least in part. 1/

Several attempts to achieve institutional reform in the GATT have
been made to address this issue. One significant amendment was the 1955
reformulation of Article XVIII, discussed extensively in sections 10.2A and
10.2B of this report. Of more importance here is Part 1V of GATT, Articles
XXXVI-XXXVIII, which entered into force in 1966.

Article XXXVI contains an extensive recitation of principles and
purposes underlying the concept of special and differeutial treatment. 2/

One particularly significant statement concerns tariff negotiations:

1/ See generally, J. Jackson, supra page 1 n.l, at 663-71.
2/ Article XXXV1 provides in full:

1. The contracting parties,

(a) recalling that the basic objectives of this Agreement
include the raising of standards of living and the
progressive development of the economies of all contracting
parties, and considering that the attainment of these

objectives is particularly urgent for less-developed
contracting parties;

(b) considering that export earnings of less-developed
contracting parties can play a vital part in their economic
development and that the extent of this contribution
depends on the prices paid by the less-developed
contracting parties for essential imports, the volume of
their exports, and the prices received for these exports;

(¢) noting, that there is a wide gap between standards of
living in less-developed countries and in other countries;

(d) recognizing that individual and joint action is essential
to further the development of the economies of
less—-developed contracting parties and to bring about a
rapid advance the standards of living in these countries;

(e) recognizing that international trade as a means of
achieving economic and social advancement should be
governed by such rules and procedures -- and measures in
conformity with such rules and procedures -- as are
consistent with the objectives set forth in this Article;

(f) noting that the CONTRACTING PARTIES may enable
less~developed contracting parties to use special measures
to prouwote their trade and development;

(Continued)
11
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8. The developed contracting parties do not expect reciprocity
for commitments made by them in trade negotiations to reduce or

remove tariffs and other barriers to the trade of less-developed
contructing parties.

The paragraph is further explained in the Interpretative Notes:

{Continued}.
agree as follows:

2. There is need for a rapid and sustained expansion of the
export earnings of the less-developed contracting parties.

3. There is need for positive efforts designed to ensure that
less-developed contracting parties secure a share in the growth in
international trade commensurate with the needs of their economic
development.

4. Given the continued dependence of many less-deve!oped
contracting parties on the exportation of a limited range or n, 'rary
products, there is need to provide in the largest possible measu..
more favourable and acceptable conditions of access to world markets
for these products, and wherever appropriate to devise measures
designed to stabilize and improve conditions of world markets in
these products, including in particular measures designed’ to attain
stable, equitable and remunerative prices, thus permitting an
expansion of world trade and demand and a dynamic and steady growth
of the real export earnings of these countries so as to provide them
with expanding resour:es for their economic development.

5. The rapid expansion of the economies of the less~developed
contracting parties will be facilitated by a diversification* of the
structure of their econumies and the avoidance of an excessive
dependence on the export of primary products, here 1s, therefore,
nead for increased access in the largest possible measure to markets
under favourable conditions for processed and manufactured products
currently or potentially of particular export interest to
less-developed contracting parties.

6. Because of the chronic deficiency in the export proceeds
and other foreign exchange earnings of less-developed contracting
parties, there are important inter-relationships between trade and
financial assistance to development. There is, therefore, need for
close and continuing collaboration between CONTRACTING PARTIES and
the international lending agencies so that they can contribute most
effectively tu clleviating the burdens these less-developed
contracting parties assume in the interest of their economic
deve topment.,

7. There is need for appropriate collaboration hetween the
CONTRACTING PARTIES, other intergovernmental bodies and the organs
and agencies of the United Nations system, whose activities relate to
the trade and ec-nomic development of less-developed countries,

12
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It is understood that the phrase "do not expect
reciprocity" means, in accordance with the objectives set forth
in this Article, that the less-leveloped cuntracting parties
should not be expected, in the course of trade negotiat.ons, to
make contributions which are inconsistent with their individual
development, financial and trade needs, taking into
consideration past trade developments. 1/

While the statement is thus not a commitment by the developed nations to

specific deviations from reciprocity principles, it nevertneless strongly

recognizes a discriminatory approach. 2/

article XXXVII contains the substantive commitments intended to

effect the principles of Article XXXVI. Specifically, paragraph 1 states:

The developed contracting parties shall to the fullest
extent possible -- that is, except when compelling reasons,
which may include legal reasons, make it impossible -- give
effect to the following provisions:

(a) accord high priority to the reduction and elimination of
barriers to products currently or potentially of particular
export interest to less-developed contracting parties,
including customs duties and other restrictions which
differentiate unreasonably between such products in their
primary and in their processed forms;

(b) refrain from introducing, or increasing the incideace uf,
customs duties or non-cariff import barriers on products

currently or potentially of particular export interest to
less~developed contracting parties; and

(e¢) (i) refrain from imposing new fiscal measures, and

(ii) in any adjustments of fiscal policy accord high

priority to the reduction and elimination of fiscal
measures,

which would hamper, or which hamper, significantly the
growth of consumption of primary products, in raw or

1/ GATT Annex I, Ad Article XXXVI.
2/ Further, paragraph 9 admonishes that "the adoption of measures to give
effect to these principles and objectives shall be a matter of conscious and

purposeful effort on the part of the contracting parties both individually ard
jointly."

13 ’
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processed form, wholly or mainly produced in the
territories of less-developed contracting parties, and
vhich are applied spec.fically to those products. 1/

Less lbecific obligations are set forth in paragraph 3, which generally

requires that developed nations accord specisl consideration to the effects of

internal trade measures on the exports of LDCs. 2/ Although the commitments

of paragraphs 1 and 3 are partially qualified -~ i.e., "to the fullest extent

possitle," "make every effort,” etc. — the ob.igations to consult in

paragraphs 2 and 5 3/ realistically limit the extent to which developed

/ GATT Article XX'.VIi:1.
/ Paragraph 3 states in full:

The developed contracting parties shall:

make every effort, in cases wvhere a government directly or
indirectly determines the resale price of products wholly or
mainly produced in the territories of less-developed contracting
parties, to maintain trade margins at equitable levels;

L
2

(a)

(b) give active consideration to the adoption of other measures
designed to provide greater acope for the development of imports
from less-developed contracting parties and collaborate in
appropriate international action to this end;

(c)

have special regard to the trade interests of less-developed
contrscting partics when considering the application of other
measures permitted under this Agreement to meet particular
problems and explore all possibilities of constructive remedies
before applying such measures where they would sffect essential
interests of thore contracting parties.
3/ Paragraph 2 provides:
2. (a) Whenever it is considered that effect is not being given to
any of the provisions of sub-paragraph (a), (b) or (c) of paragraph
1, the wmatter shall be reported to the CONTRACTING PARTIES either by

the contracting party not so giving effect to the relevant provisions
or by any other interested contracting party.

(b) (i) The CONTRACTING PARTIES shall, if requested so to do by any
interested contracting party, and without prejudice to any
bilateral consultations that way be undertaken, consult
vith the contracting party concerned and all interested
contracting parties with respect to the matter with a view
to resching solutions setisfactory to all contracting

, parties concerned in order to further the objectives set
forth in Article XXXVI. In the course of these
consultations, the ressons given in cases where effect vas
not being given to

(footnote continued)
14
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nations can ignore Part IV. 1/ 1In addition, Article XXXVIII obligates all
parties to » number of "joint actions,' which effectively creates an on-going
process of rev.iew by developed nations of issues concerning LDCs.

Despite the advent of Part IV there has been continuing
dissatisfaction among GATT members with the performance of the General
Agreement. Daveloped nations have dispaired over increasing deviations from
GATT rules, through waivers, ad hoc agreemants, or otherwise. LDCs have
continued to seek firm, de jure commitments on special and differential
treatment. Whether viewed as a desirable "reform" or a fundamentally new
approach, proposals for change in the GATT became a focus of trade
negotiations in the 1960's, and have continued to be a major source of

North-South confrontations in trade matters. 2/

(Continued)

the provisions of sub-paragraph (a), (b) or (c¢) of para-
graph 1 shall be examined.

(:i) As the implementation of the provisions of sub-paragraph
(a), (b) or (¢) of paragraph 1 by individual contracting
parties may in some cases be more readily achieved where
action is taken jointly with other developed contracting
parties, such consultation might, where appropriate, be
directed towards this end.

{iii) The consultations by the CONTRACTING PARTIES might also, in
appropriate cases, be directed towards agreement on joint
action designed to further the objectives of this Agreement
as envisaged in paragraph 1 of Article XXV.

Paragraph 5 adds that --
In the implementation of the commitments set forth in paragraphs
1 to 4 each contracting party shall afford to any other interested
contracting party or contracting parties full and prompt opportunity
for consultations under the normal procedures of this Agreement with
respect to any matter or difficulty which may arise.

1/ See Jackson, supra page | n.l, at 645-48.

2/ The broadest ideas of special treatment for developing nations are
embodied in the concept of a "New International Economic Order" trumpeted by
the developing nations primarily through UNCTAD. United Nations, Charter of
Economic Rights and Duties of States, U.N. Doc. A/RES/9281 (XXIX) (Jan. 15,
1975). See Note, '"Charter of Economic Rights and Duties of States: "A
Solution to the Development Aid Problem?" & Ga. J. Int'l. Comp. L. 441 (1974).

15
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In recognizing these concerns the Congress authorized the President

in the Tokyo Round to negotiate appropriate changes in the GATT:

A United States negotiating objective under sections 101
and 102 shall be to enter into trade agreements which promote
the economic growth of both developing countries and the United
States and the mutual expansion of market opportunities. 1/

The negotiating team early undertook this mandate primarily through the
individual code negotiations, most of which encompassed these issues. After
Brazil tabled the specific legalization issues in 1975, however, a separate
framework group undertook negotiations on the five issues described

in the introduction. Points 1 and 4 -~ concerning special and differential

treatment and reciprocity and graduation, respectively -- were combined in the

final agreement.

10.1/4.22 Interpretation

The essential principle desired by the LDCs -- an '"enabling clause"
giving de jure status to special and differential treatment -- is contained in
paragraph 1. Significantly, parties are not obligated to extend such
treatment; but they may do so without contravening the MFN provisions of
Article I and without obtaining a waiver. Paragraph 2 limits the application
of paragraph 1 to four types of actions, unless otherwise agreed to by the
CONTRACTING PARTIES: (1) the GSP, now in effect under a waiver; (2) special
treatment negotiated under the GATT and, presumably, the codes associated
therewith; (3) mutual .ar'ff reduction agreements among LDCs; and (4)-apecia1
treatment of least developed countries.

Paragraph 3 contains a series of limits to the use of paragraph 1,

reflecting the position of the developed nations that the basic GATT

1/ Trade Act of 1974, section 106. See also id., section 121.

16
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assumptions and rules remain valid. Subparagraph 3(c¢) in particular embodies
the idea chat special treatment should be progressively eliminated as the need
for it decreases,

Paragraph 4 containe the obligation to notify the CONTRACTING PARTIES
of measures undertaken pursuant to paragraphs 1-3, and consult with "any
interested contracting party." Apparently, notification prior to the
institution of such measures is not required.

Paragraph 5 repeats nearly verbatim the language of Article XXXVI:8,
merely adding a slight expansion of its meaning. The language still does not
commit developed countries to specific nonreciprocal concessiors, and in view
of the Interpretative Notes to Article XXXVI, 1/ it is unclear what is
intended by this paragraph. Paragraph 6, however, focuses particular
attention on the status of least-developed nations; this focus is repeated in
paragraph 8 without a clear reason for any distinction in obligations entailed
in the two. Developed countries must exercise "utmost restraint” in
bargaining with these nations, which have no obligations respecting recip-
rocity or graduation.

Paragraph 7 sets forth the graduation principle especially desired by
the United States., No commitments by LDCs are made; the paragraph is more a
statement of approach similar to that agr:ed to by the developed nations in
Part IV. Thus, LDCs merely "expect” to assume greater obligations under the
GATT as their capacity to contribute increases, as "expected." Since no
guidelines or interpretative notes define further what graduation entails, the

practical operatior of this obligation cannot now be determined.

1/ See pages 11-13, supra
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Similar to the various provisions of Article XXXVI1I, paragraph 9
commits the parties to joint action for review of the provisions.

10.1/4.3 1Implementacion

Points 1 and 4 of the agreement solely affect the operation of the

GATT. Thus, av special domestic implementing legislation need be considered.

18
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10.2A. POINT 2A - TRADE MEASURES TAKEN FOR BALANCE-OF-PAYMENTS PURPOSES

10.2A.1 Text

POINT 2A -- DRAFT DECLARATION ON TRADE MEASURES TAKEN FOR BALANCE-OF-PAYMENTS
PURPOSES

The CONTRACTING PARTIES,

Having regard to the provisions of Articles XIT and XVIII:B of the
General Agreement;

Rezalling the procedures for consultations on balance-of-payments
restrictions approved by the Council on 28 April 1970 (BISD, Eighteenth
Supplement, pages 48-53) and the procedures for regular consultations on
balance-vof-payments restrictions with developing countries approved by the
Council on 19 December 1972 (BISD, Twentieth Supplement, pages 47-49);

Convinced that restrictive trade measures are in general an
inefficient means to maintain or restore balance-of-payments equilibrium;

Noting that restrictive import measures other than quantitative

restrictions have been used for balance-of-payments p' rposes;
Reaffirming that restrictive import measures taken for

balance-of-payments purposes should not be taken for the purpose of protecting

a particular industry or sector;

Convinced that the contracting parties should endeavour to avoid that
restrictive import measures taken for baladce-of-payments purposes stimulate
new investments that would not be economically viable in the absence of the
measures,

Recognizing that the less-developed contracting parties must take

into account their individual development, financial aad trade situation when

19
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implementing restrictive import measures taken for balance-of-payments
purposes;
Recognizing that the impact of trade measures taken by developed
countries on the economies of developing countries can be serious;
Recognizing that developed contracting parties should avoid the

imposition of restrictive trade measures for balance-of-payments purpcses to

the maximum extent possible.

Agree as follows:

1. The procedures for examination stipulated in Articles XIL and XVIII shall

apply to all restrictive import measures taken for balance-of-payments
purposes. The upplication of restrictive import measures taken for
balance-of-payments purposes shall be subject to the following conditions in

addition to those provided for in Articles XII, XIII, XV and XVIII without

prejudice to other provigsions of the General Agreement:

(a) In applying restrictive import measures contracting parties shall
abide by the disciplines provided for in the GATT and give preference
to the measure which has the least disruptive effect on trade. 1/

(b) The simultaneous application of more than one type of trade measure
for this purpose should be avoided.

{¢) Whenever practicable, contracting parties shall publicly announce a

time schedule for the removal of the measures.

l/ It is understood that the less-developed contracting parties must take
into account their individual development, financial and trade situation when
selecting the particular measure to be applied. (footnote in text.)

20
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The provisions of this paragraph are not intended to modify the substantive
provisions of the General Agreement.

2. If, notwithstanding the principles of this Declaration, a developed

contracting party 1is compelled to apply restrictive import measures for
balance-of-payments purposes, it shall, in determining the incidence of its
medsures, take intu account the export interests of the less-developed
contracting parties and may exempt from its measures products of export

interest to those contracting parties.

3. Contracting parties shall promptly notify to the GATT the introduction or

intensification of all restrictive import measures taken for

balance-of-payments purposes, Contracting parties which have reason to

believe that a restrictive import measure applied by anather contracting party
was taken for balance-of-payments purposes may notify thz measure to the GATT
or may request the GATT secretariat to seek information on the measure and

make it availsble to all ccutracting parties if appropriate.

4. All restrictive import measures taken for balance-of-payments purposes

shall ‘e subject to consultation in the GATT Committee on Balance-of-Payments

Restrictions {(hereinafter referred to as '‘Committee’).

5. The membership of the Committee is open to all contracting parties

indicating their wish to serve on it. Efforts shall be made to ensure that

the composition of the Committee reflects as far as possible the
characteristics of the contracting parties in general in terms of their

geographical location, external financial position and stage of economic

developments.

21



6. The Committee shall {ollow the p- '-.'.qs . Zunsultations on

balance-of-payments restrictions appr.ve: 3. :e ccumcil on 28 April 1970 and

set out in BISD, Eighteenth Supplement., pages <8-53, (rereinafter referred to
as "full consultation procedures’) or the procedures for regular consultations
on balance-of-payments restrictions with developing countries approved by the
Coancil on 19 December 1972 and set out in BISD, Twentieth Supplement, pages
47-49, (hereinafter referred to as "simplified consultation procedures')

subject to the provisions set out below.

7. The GATT secretariat, drawing on all appropriate sources of information,

including the consulting contracting party, shall with a view to facilitating
the consultations in the Committee prepare a factual background paper
describing the trade aspects of the measures taken, including aspects of
particular interest to less-developed contracting parties. The paper shall

also cover such other matters as the Committee may determine. The GATT

secretariat shall give the cconsulting contracting party the opportunity to
comment on the paper before it is submitted to the Committee.

8. In the case of consultations under Article XVIIT:12(b) the Committee
shall base its decision on the type of rrocedure on such factors as the

following:

(a) The time elapsed since the last full consultations;

(b) the steps the consulting contracting party has taken in the .light of
conclusions reached ory the occasion of previous consultations:®
(c) the changes in the overall level or nature of the trade measures

taken for balance-of-payments purposes;
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(d)

the changes in the balance-of-payments situation or prospects;

(e)

whether the balance-of-payments problems are structural or temporary

in nature.

9. A less-developed contracting party may at any time request full

consultations.

10 The technical assistance services of the GATT secretariat shall, at the

request of a less-developed consulting contracting party, assist it in
preparing the documentation for the consultations.

11. The Committee shall report on its consultations to the Council, The

reports on full consultations shall indicate:

(a) the Committee's conclusions as well as the facts and reasons on which
they are based;

(b) the steps the consulting contracting party has taken in the light of
conclusions reached on the occasion of previous consultations;

(c) the case of less-developed contracting parties, the facts and
reasons on which the Committee based its decision on the procedure
followed; and

(d)

in the case of developed contracting parti.es, whether alternative

economic policy measures are available.

If the Committee finds that the consulting contracting party's measures
(a) are in important respects related to restrictive trade measuces

maintained by another contracting part} 1/ or

1/ Tt 18 noted that such a fxndnng is more likely to be made in the case of

recent measures than of measures in effect for some considerable time. (Footnote
in text.)
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(b) have a significant adverse impact on the export interests of a
less-developed contracting party,

it shall so report to the Council which shall take such further action as it
may consider appropriate.
12. 1In the course of full consultations with a less-developed contracting
party the Committee shall, if the consulting contracting party so desires,
give particular attention to the possibilities for alleviating and correcting
the balance-of-payments problem through measures that contractiang parties
might take to fecilitate an expansion of the export earnings of the consulting
contracting party, as provided for in paragraph 3 of the full consultation
procedures.
13. If the Committee finds that a restrictive import measure taken by the
consulting contracting party for balance-of-payments purposes is inconsistent
with the provisions of Articles XIX, XVIII:B or this declaration, it shall, in
its report to the Council, make such findings as will assist the Council in
making appropriate recommendations designed to promote the implementation of
Articlas XII and XVIII:B and this declaration. The Council shall keep under

surveillance any matter on which it has made recommendations.

10.2A.2 Background

10.2A.2]1 - The GATT Scheme

Notl.withstanding arguments to the contrary by some economists,
restraints on trade are often perceived by many nations as necessaiy to
ameliorate balance of payments difficulties. Restrictive trade measures

serving these purposes include quantitative restrictions (QRs), tariff
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surcharges, and deposit schemes. Although the GATT countenances resort to
some trade restrictions for balance of payments reasons, in recent years
actual practice has diverged from the rules of GATT, causing concern about
their continued viability.

In establiahiﬁg the GATT the draftsmen tempered the general desire to
eliminate import restrictions with the recognition that some restrictive
measures would be temporarily necessary. It was accepted that to assist the
reconstruction of war-torn economies 1/ QRs already in place should be
continued in order to lessen existing economic disequilibrium; further, it was
believed that QRs were normally the most appropriate means of addressing
similar emergency problems which might arise in the future. Other trade
regtrictive measures -- in particular, tariff surcharges -~ were not
countenanced because the nature of the payments problem at that time required
quantity controls; a market-directed mechanism would hgve been ineffective
because of the general lack of competitive goods at any price. Moreover, it
vas feared that tariff surcharges, if allowed, would uadercut the impending
tariff negotiations. Therefore, although QRs were specifically prohibited by
the GATT, a siguificant balance of payments exception was created for their
temporary use -~ but not for any other trade restrictive weasure taken on such
grounds.

The GATT scheme governing balance cf payments measures is cqntained
in a series of related articles. Foremost among them are Articles XII and
XVI11, which specifically authorize QRs despite the general prohibition found

in Article XI; Article XII is the general exception, while Article XVIIIB

1/ See generally Vincke, "Trade Restrictions for Baiance of Payments Reasons
and the GATT: Quotas v. Surcharges,'"13 Harv. Int'l L.J. 289, 296-99 (1972).

25
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provides special rules for developing nations. The criteria by which the use

of QRs is judged are very similar under both articles. Article XII authorizes

them--

(1)

(&

in order to safeguard a country's external financial position
and balance of payments;

but only to the extent necessary;

(i) to forestall the imminent threat of, or to stop, a serious
decline in its monetary reserves, or

(ii) in the case of a contracting party with very low monetary

reserves, to achieve a reasonable rate of increase in its
reserves. 1/

In the case of developing nations, under Article XVIII the threat need not be

"imminent,"

and evaluation of the measures taken must consider the nation's

"programme of economic development." 2/ Once restrictions are imposed under

either article, certain obligations attach to their use as a way of minimizing

their impact and direction. 3/

Because QRs are inherently discriminatory when implemented under

quota or licensing schemes, Article XIII was drafted to provide a MFN

!7 Article XII:2, Compare Article XVIII:9 pertaining to LDCs.

2/ 1d.

3/ The restrictions may be described as follows:

(1)
(2)

(3)
(4)
(s)

(6)
7

(8)

Restrictions shall be progressively relaxed as conditions permit;
Measures should avoid uneconomic employment of productive
resources;

As far as possible, measures should be adopted that expand
rather than contract international trade;

Avoid unnecessary damage to commercial or economic inteérests of
any other contracting parties;

Allow minimum commercial quantities of each description of goods
80 as to avoid impairing regular channels of trade;

Allow imports of commercial samples;

Avoid restrictions that prevent compliance with "patent, trade
wark, copyright, or similar procedures";

But imports of certain products deemed more essential may be
preferred over other imports.

J. Jackson, International Economic Relations 901 (1977).
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obligation tailored to their use; Article I was viewed as inadequate for this

purpose. Article XIV, however, allows two exceptions to the principle of

nondiscriminationt the first exception allows QRs where the IMF has

acknowledged that their effect will be equiv~lent to authorized exchange
restrictions, while under the second the CONTRACTING PARTIES may allow

discriminatory QRs on a '"small part' of trade where the expected benefits

"substantially outweigh'" any injury.

The last important element of the exception is the review and

consultation process. Contracting parties are requested annually by the

secretariat to communicate information on import restrictions and licensing
systems. Further, QRs introduced or intensified for halance of payments
purposes must be notified, accompanied by certain detailed information. The

GATT Council, together with the IMF, 1/ then holds consultations on the

matter, usually under the auspices of the Balance of Payments Committee. Even

should the measure be found authorized under Articles XII or XVIII, the

1/ Article XV requires that the Contracting Parties accept the following
findings by the IMF in consultations under Articles XII and Article XVIII:
(A)11 findings of statistical and other facts presented by the
Fund relating to foreign exchange, monetary reserves and balances of
payments. . .
(W)hether action by a contracting party in exchange matters is in
accordance with the Articles of Agreement of the. . .Fund,
special exchange agreement. .
(W)ha® constitutes a serious decliue in.
(Article XII or Article XVIII). . .
(What constitutes) a very low level of. . .monetary reserves
(Article XII or Article XVIII). . .
(What constitutes) a reasonable rate of increase in. . .monetary
regserves (Article XII or Article XVIII). . .
(F)inancial aspects of other matters. . .in such cases.
J. Jackson, International Economic Relations 901 (1977).

or. . .4

. .monetary reserves
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restricting nation must consult regularly with the BOP Committee as long as
the measure remains in force. Because non-QR balance of payments measures are
not authorized under them, these articles contain no provision for
consultetions relating thereto. Further, the mandatory consultations of
Articles XII and XVIII are not triggered by complaint-initiated consultations,
such as those required if Article XXII was involved. However. consideration
of any such matters may be referred to the Committee.

The purpose of the consultations is to determine whether the measures
at issue satisfy the criteria of the pertinent articles. The Committee
reports its conclusicns to the CONTRACTING PARTIES, who may recommend
appropriate modifications., If the consulting nation fails to implement the
recommendations, the CONTRACTING PARTIES may release injured nations from
obligations to the consulting nation, as appropriate. This remedy has never
been adopted, however.

10.2A.22 - Probleus With the GATT Scheme

As aeacribed above, Articles XI-XIV and XVIII were constructed in the
unique post-war economic milieu, leading the draftsmen to authorize the
limited use of QRs, but no other import restriction, for balance of payments
reasons. The procedures provided to control suck measures have often
necessitated reconsideration in an attempt to refine their operation, which
remains unsatisfactory. Further, an increasing use of tariff surcharges and
deposit schemes justified on balance of payments grounds -- but apparently
illegal under the GATT -- occasioned particular concern over the lack of rules

for such measures in the 1970's ,when it was recognized that msjor trading
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nations faced long-term psyments difficulties. 1/ Su:h restrictions by

developed countries may be particularly haraful to developing nations. 2/

These issues gave rise to the current negotiatione.

Tariff surcharges and deposit schemes, no matter the justification,

both suggest conflicts with Article II, which establishes the tariff bindings

central to the agreement. A surcharge obviously is a 'duty or charge"

contrary to Article II:l(b),(¢), if it affects a bound item. A deposit scheme

effectively is an additional charge upon the bound rates, because it

immobilizes funds of the importer, thereby increasing the cost of the

imports. 3/ The Contracting Parties, however, have never formally determined

whether a deposit scheme should be so evaluated. Further, no contracting

party has ever invoked Article XXIII with regard to either type of measure.

Despite their apparent illegality, non-QR measures have become

increasingly assimilated into the balance of payments provisions. Perhaps the

most succinct justification for their use was given by the United States after

the 1971 surcharge was declared:

(of) several types of action which might have been taken under
the circumstances, a surcharge on imports appeared to offer
certain advantages or. . .fewer disadvantages. It seemed more
easily dismantled than other possible action, more compatible
with a competitive approach and efficient resource allocation,
would not require an elaborate administrative structure, would
be less discriminatory than quota restrictions, and was most

rapidly applicable under existing United States legal
authority. &/

1/ Roessler, "Selective Balance-of-Payments Ad justment Measures Affecting

?rade; The Roles of the GATT and the IMF," 9 J, World Trade L. 622, 624-25
1975).

2/ See Murray and Walter, "Quantitative Restrictions, Developing Countries,
and GATT, 11 J. World Trade L. 391, 402-411 (1977). See also "Quantitative
Restrictions,”" supra n.2, at 342-98.

3/ 1d. at 631.

4/ €5 Dep't State Bull. 305, 307 (1971).
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The fundamental difficulty with the current GATT scheme is thus presented:

the necessity of utilizing physical import controls in the post war era became
obsolete when the world economy gained equilibrium, but the rules remained the
same and now operate to legalize only the most inefficient and discriminatory
halance of payment measures -- QRs.

Perhaps persuaded that a strict construction of GATT was
counterproductive in these circumstances, the contracting parties adopted a
pragmat i¢ approach to consideration of surcharges and deposit schemes.

Waivers have been easily gained by developing nations, whose tariff
concessions and shares of world trade are relatively limited. Consultations
on non-QR measures have increasingly follcwed the procedures established for
QRs, with the consulting parties focusing on whether the criteria for use of
QRs have been satisfied, rather than un the question of legality. Such
measures have thus assumed a de facto place in the GATT balance of payment
scheme.

Nevertheless, the substantive question of legality continues to cause
uncertainty as to the viability of the Gereral Agreement. Further, concern
over the already dJdeficient procedural rules has been raised increasingly.
These latter issues may be summarized as follows: <1) rules for eliminating
residual rescrictions are not always observed, particularly with regard to
notice; (2) although there are no criteria by which to judge non-QR measures,
consultations with developing nations have explicitly followed Article XVIII,
usually leading to waivers, while Article XII consultations with developed
nations are expressed in conclusions with only vague supporting rationales,

which generally declare these non-QR measures "inconsistent" with the GATT;

(3) the GATT provides nc quick and confideutial decisionmaking process, thus
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making it impossible for nations to practically comply with the notification

requirements for new balance of payments measures; (4) there is no clear

delineation of the role the IMF should take in non-QR consultations; and (5)

regularity of consultations for authorized measures is unot always observed,

and surveillance 1s otherwise difficult.

Recognition of these problems led Congress to authorize the President

to

seek modifications in international agreements aimed at allowing
the use of surcharges in place of quantitative restrictions and
providing rules to govern the uze of such surcharges as a
balance-uf-payments adjustment measure within the context of
arrangements for an equitable sharing of balance-of-payments

adjustment responsibility among deficit and surpius
countries. 1/

Point 2A of the frameworks ugreement contains the product of negotiations

conducted to that end.

10.2A.3 Interpretation

10.2A.31 Preamble

The preamble to this declaration contains language serving more than

the usual precatory purpose. Significantly, the paragraphs firmly state a

policy opposed to the use of restrictive trade measures employed for balance-
of-payment purposes: the contracting parties are "convinced" such measures

are inefficient; they "reaffirm" that protection of particular industries is
an unacceptable purpose and should not act as a prop to industries otherwise

not economically viable; they recognize various adverse impacts resulting from

adoption of such meusures; and they recognize their obligation to avoid such

1/ Senate Comm. on Finance, "Trade Reform Act of 1974, S.Rep. No. 93-1238,
at 88,
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restrictive trade measures ''to the maximum extent possible.” On the other

hand, the parties merely 'recall’ previously agreed upon procedures for

considering balance of payments measures, while "noting' that non-QR measures

have beer used for these purposes. This language reflects a compromise

vetween delegations which emphasized different considerations in achieving a

common goal, The United States preferred to explicitly recognize the de facto

legality'of non-QRs, bringing them within the discipline of the G/iT rules;
the EC desired explicit legalization for developing nations only, coupled with
a mere "best efforts" obiigation by others to avoid their use; and Japan
adsmant ly opposed le¢galization, while insisting on a strong commitment to
refrain from their use if they were to be implicitly recognized.

The preamble thus nresages the most difficult, unresolved issue of

the agreement: its relationship tu the General Agreement. The compromise

language apparently expresses the concern that legalization of non-QR measures

would encourage their use. This reasoning is suspect--their illegal status

apparently discouraged no one -- but the parties opted merely to give some

greater formality, through the agreement, to the de facto recognition of

non-QR trade measures. The attitude of nonparties to the agreement cannot yet

be discerned, but the potential for disputes is clear.

10.2A.32 The Declaration

Paragraph 1 acknowledges that ArticlesXIT, XIII, XV, and XVIII will govern
not only QRs, but "all restrictive import measures taken for

balance-of-payments purposee.'" Thus, a uniform evaluation process will

henceforth apply to consideration of tariff surcharges and deposit schemes.
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In addition, the paragraphs obligate the parties to choose the one, least
trade cisruptive measure -- which in practice seems unlikely to be QRs.
Subparagraph 1(c) is somewhat ambiguous; it is unclear whether "whenever
practicable'" obligates a party to a continuing obligation to announce a
removal schedule at the earliest practicable time after institution, or
whether the obligation only attaches to the time of initial announcement. Tue
former interpretation seems most c'early in line with the intent of the
agreement to minimize the use of such measures.

Paragraph 1 concludes with the statement that its provisions '"are not
intended to modify the substantive pr;visions of the General Agreement.'" If

so, then the imposition of surcharges or deposit schemes will contravene

Article II -- despite their implicit recognition by the very existence of the
agreement, as well as its substance. The statement reflects the insistence of
some parties that such measures not be "legalized,' despite the fact that the
ultimate worth of the agreement appears seriously compromised as a result,

Perhaps the ultimate result will be that some discipline will be imposed on
the use of such measures, but retaliation will still be available to affected
parties.

Paragraph 2 allows a deviation from MFN principles in the application
of import measures in that the effects on exports from developing nations must
be given special consideration, with the possible result of selective
exemptions granted for particular products from those nations. This paragraph
thus creates a third exception to Article XILI, besides the two allowed by
Article XIV.

Acticles XII and XVill do not contain explicit requirements for
notification by a nation instituting or intensifying balance of payments
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measures. Further, consultations under those articles cannot be initiated by

notice from an injured nation., Paragraph 3 explicitly requires prompt notice

by the initiating party, and similarly allows other parties to notify the
GATT. Significantly, notice prior to initiation or intensification is not
required; the serious economic disruptions caused by delayed introduction of

such measures pending formal notice was a major reason parties previously

avoided GATT obligations in this regard.

Paragraph 4 insures that consultations on all restrictive import

measures will be held under the auspices of the Balance-of-Payments

Committee. Non-QR measures in the past were considered on an ad hoc basis in

the Cormittee, the Council, a Council working party, and elsewhere.
Participation by the IMF is now assured. Paragraph 5 seeks to provide a
balanced representation on the Committee.

Paragraphs 5-13 set forth the procedures for consultations. The

basic procedures previously adopted for QRs in 1970 and 1972, for developed

and developing countries, respectively, will be followed. Paragraph 8

continues the attempt to simplify the process for developing nations, in
recognition of the administrative burden and slowly changing circumstances

these nations have experienced in the past. These simplified procedures may

be replaced by "full consultations” at the request of the developing nation.

The GATT Secretariat may play an expanded role in producing information

relevant to the Committee deliberations, under paragraphs 7 and 10,
Paragraphs 11 and 12 contain important additions to prior practice.

The former provides for reasoned opinions to accompany the Committee's
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conclusions; the United States has especially desired this practice so that
consultations will become precedents not only guiding future Committee

deliberations, but also providing guidance for nations contemplating the use

of such measures. 1In addition, paragraph 12 allows the Committee -- if the

consulting nation agrees -- to consider alternative courses of action to be
talken by other nations which help alleviate the difficulty while avaiding

import restrictive measures. The paragraph provides a slight opening for

seeking agieement by surplus nations to balance their trade accounts; of

cuurse, such nations have no obligation to do so. This recognition that

import restrictions are often precipitated by trade difficulties with specific

nations

is also reflected in paragraph 11 which allows the Committee to make a

finding to that effect and recommend "appropriate'" action to the Council.

10.2B  SAFEGUARD ACTION FOR DEVEJLOPMENT PURPOSES

10.2B.1 Text

POINT 2B -- SAFEGUARD ACTION FOR DEVELOPMENT PURPOSES

1. The CONTRACTING PARTIES recognize that the implementarion by

less-developed contracting parties of programmes and policies of economic
development aimed at raising the standard of living of the people may involve
in addition to the establishment of particular industries* the development af
new or the modification or extension of existing production :tructures with a
view to achieving fuller and more efficient use of resources in accordance
with the priorities of their econumic development. Accordingly, they asree

that a less—-developed contracting party may, to achieve these objectives,

*a. refecred to 1o patagraphs 2, 3, 7, 13 and 22 of Article XVIII ond in
the Note to these paragraphs. (Footnote in text.)
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modify or withdraw concessions included in the appropriate schedules annexed
to the General Agreement as provided for in Section A of Article XVIII or,
whee no measure consistent with the other prévisioné of the General Agreement
is practicatle ts achieve these objectives, have recourse to Section C of
Article XVIII, with the additional flexibility provided for below. In taking
such action the less-developed contracting party concevned shall give due
regard to the objectives of the General Agreement and io the need to avoid
unnecessary damage to the trade of other contracting parties.

2. The CONTRACTING PARTIES recognize further that there may be unusual
circumstances where delay in the application of measures which a
less-developed contracting party wishes to introduce under Section A or
Section C of Article XVIII may give rise to difficulties in the application of
its programmes and ‘policies of economic development for the aforesaid
purposes. They agree, therefore, that in such circumstaqces, the
less-developed contracting party concerned may deviate from the provisions of
Section A and paragraphs 14, 15, 17 and 18 of Section C to the extent
necessary for introducing the measures contemplated_on a provisional basis
immediately after notification.

3. It is understood that all other requirements of the preambular part of

Article XVIII and of Sections A and C of that Article, as well as the Notes

and Supplemcatary Provisions set out in Annex I under these Sections will
continue to apply to the measures to which this Decision relates.

4. Before. . ., the CONTKACTING PARTIES shalil review_this Decision in the
light of experience with its operation, with a view to determining whether it

should be extended, modified or discontinued.
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10.2B.21 Background

From the time of the original drafting sessions there has been strong
disagreement between developing and develouped nations over the extent to which

the former should be allowed to deviate from GATT rules in their efforts to

implement development programs. 1/ Since adopted in its final form in 1955,

Article XVIII has served to acknowledge the right of developing rations to
institute restrictive trade measures to assist in the establishment of
particular industries; however, the developed nations have prevailed in their
insistence that most such actions must be accorded prior GATT approval and, in

any case, be the subject of ext:nsive consultations. Point 2B is an attempt

to relax the procedural prerequisites of Article XVIII so that developing

nations may invoke it with greater ease. These changes will be described

below, but in order to understand them a brief review of Article XVIII must

first be made.

The first six paragraphs of Article XVIII comprise a type of
preamble, setting forth the underlying principles and defining which countries

are entitled to invoke the provisions of the succeeding four sections, A

through D. With regard to deviations from the GATT provisions pertaining to

tariff bindings and quantitative restrictions, the parties recognize that--

it may be necessary for those contracting parties, in order to
implement programmes and policies of economic development
designed to raise the general standard of living of their
people, to take protective or other measures affecting imports,
and that such measures are justified in so far as they facil-
itate the attainment of the objectives of this Agreement. 2/

1/ See generally, J. Jackson, World Trade and the Law of GATT ch.25 (1969).
2/ GATT Article XVITI:2.
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Sections A (paraegraph 7) and Section B (paragraphs 8-12, discussed in this
report previous:iy in section 10.2A) provide for these circumstances. The

parties further--

agree, however, that there may be circumstances where no measure
consistent with those provisions is practicable to permit a
contracting party in the process of economic development to
grant the governmental assistance required to promote the

. establishment of particular industries with a view to raising
the general standard of living of its people., Special

procedures are laid down in Sections C and D of this Article to
deal with those cases. 1/

Sectiong A, B, and C may be involved by "a contracting party the economy of
which can only support low standards of living and is in the early stages of
develcpment."” 2/ Section D is open only to "a contracting party the economy
of which is in the process of development,” but which does not fit within the
above criteria requisite for Sections A, B, and C. 3/

Qualifying nations are entitled to the following privileges granted

by this Article:

1/ GATT Article XVITI:3. Paragraph 13-21 and 22-23 comprise sections C and
D, respectively.
2/ GATT Article XVIII:4(a). The Interpretative Notes further define these
terms:
1. When they consider whethe: the economy of a contracting party
"can only support low standards of living', tue CONTRACTING PARTIES
shall take into consideration the normal position of theat economy and
shail not base their determination on exceptional circumstances such
as those which may result from the temporary existence of
exceptionally favourable conditions for tho staple export product or
products of any such contracting party.

2/ The phrase "in the early stages of development" is not meant to
apply only to contracting parties which have just started their
economic developrent, but also to contracting parties the economics

of which are undergoing a process of industrialization to correct an
excessive dependence on primary production.

GATT Annex I, Ad Article XVIII.
3/ GATT Article XVIII:4(a). This provision apparently was envisioned as

encompassing such nations as Australia and New Zealand. See Jackson, supra
page 1 n.l, at 654.
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Part A: The right to renegotiate tariff bindings so as to
raise tariffs on products it desires to produce (infant

industries);
Part B: The privilege to use quantitative restrictions in

balance-of -payments difficulties (with criteria and actions

permitted being sli§ht1y different from the general BOP clauges
of GATT Article XII);

Part C: A privilege to use any measure necessary to promote
a particular industry;

Part D: Under this part, certain countries with economies in
process of development, but not falling within the criteria of
low living standa:ds, can apply for permission to deviate from
GATT rules so as tv establish a particular industry. 1/

These privileges are in addition to other exceptions developing countries may
wish to invoke; for example, Article XIX (escape clause action), Article XX
(general exceptions), or Articles XII and XIV (bal-nce of payments). 2/

Each of the sections of Article XVIII has prerequisites for
invocation besides the general qualifying criteria listed in the preambular
paragraphs. Section B is discussed elsewhere in this report 2/ and gection D
is of no concern here, but the requirements of sections A and C may be
described as follows. 4/

To raise tariffs under section A ,a developing nation must have as its

urpose the intention '"to promote the estab’ishment of a particular industry
purp

with a view to raising the general standard of living of its people." 5/ If

1/ J. Jackson, International Econcz!{z Relations 1013 (1977).

2/ See J. Jackson, supra page 1 n.l, at 649-50; GATT BISD 44th Supp. 38
(1956).

3/ See pages 25-28 supra.

4/ See generally Jackson, supra page 1 n.l, at 649-60.

5/ GATT Article XVIII:7(a). The Interpretative Notes further state:

- The reference to the establishment of particular i~dustries
shall apply not only to the eatahlighment of a new industry, but
also to the e :ablishment of a new hranch of production in an

{Cont inued)
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qualified, the develuping nation must then notify the CONTRACTING PARTIES and
negotiate with contracting parties directly affected by the tariff change and
any others "having a substantial interest."” 1/ If no agreement can be
reached through nego:iqtion the CONTRACTING PARTIES may authorize an

increase. A developing nation therefore cannot take action regarding its
bound tariffs unless agreement is reached with those affected or authourization
is obtained.

Section C requires the same purpuses to be demonstrated, with the
additional findings that to accomplish such goals "governmental assistance is
required. . .(and) no measure ccnsistent with the other provisions of (the
GATT) is practicable ro achieve" those goals. 2/ Procedurally, the
developing nation must notify the GATT of its intended action 3/ and delay
thirty days before institution, 4/ unless a request for cousultation is
received, in which case a wait of ninety days is requ.red during which
negotiations will be conducted at the request of the CONTRACTING PARTIES. 5/
Consultations are also mandatory where the proposed measure will affect a

product subject of a previous concession. 6/ The developing party must be

(Cont inued)

existing industry and to the substantial transformation of an
exizting industry, and to the substantial expansion of an
existing industry supplying a relatively small portion of the
domestic demand. It shall also cover the reconstruction of an
industry destroyed or substantially Jamaged as a result of
hostilities or natural disasters.

GATT Annex 1, Ad Article XVIII.

1/ 1d.

2/ GATT Article XIII:13.

3/ GATT Article XIIT:14,

4/ GATT Article XITI:I1S.

5/ GATT Article XIII:16, 17,

6/ GATT Article XIII:18.
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released from GATT obligations otherwise contravened by the measure under
certain circumstances; i/ further, if the consultations are not successfully
concluded within ninety days, the developing nation may proceed with the
measures without approval -- "substantially atfected" parties, however, may
suspend "substantially equivalent"” concessions upon sixty days rotice. 2/

- The developing nation thereafter must comply with the nondiscriminatory

requirements of Articles 1, II, XIII, and XVIII:10. }/ Again, the essence of

the procedures is to require prior GATT approval of a.y such trade rest: rtive

measures.

1/ GATT Article XVIII:18 provides
The CONTRACTING PARTIES shall concur in the measure if they agree
that there is no measure consistent with the other provisions of this
Agreement which is practicable in order to achieve the objective set
forth in paragraph 13 of this Article, and if they are satisfied:
(a) that agreement has been reached with such other contracting
parties as a result of the consultations referred to above, or
if no such agreement has been reached within sixty days after
the notification provided for in paragraph 14 has been received
by the CONTRACTING PARTIES, that the contracting party having
recourse to this Section has made all reasonable effsrts to
reach an agreement and that the interests of other contracting
parties are adequately safeguarded.
2/ GATT Article XVIIL:21,
3/ GATT Article XVIII:20. Article XVIII:10 provides:

In applying these restrictions, the contracting party may
determine their incidence on imports of different products or classes
of prouducts in such a way as to give priority to the importation of
those products which are more essential in the light of its policy of
economic development; Provided that the restrictions are so applied
as to avoid unnecessary damage to the commercial or economic
interests of any other contracting party and not to prevent
unreasonably the importation of any description of goods in minimum
~ommercial quantities the exclusion of which would impair regular
channels of trade; and Provided further that the restrictions are not
so applied as to prevent the importation of commercial samples or to

prevent compliance with patent, trade mark, copyright or similar
procecires.,

(b)
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10.25.22 Interpretation

Point 2B of the frameworks agreement is a grudging relaxation of some
of the above-described procedures affecting section A and C of Article XVIII.
The paragraphs essentially provide a means of avoiding the prior consultation
and approval rules.

Paragraph 1 adds little flexibility to existing provisions. The
parties purport to 'recognize that (economic development programs of
less-developed nations) involve. in azddition to the establishment of
particular industries the development of new or the modification or extension
of existing production structures with a view to achieving fuller and more
efficient use of resources in accordance with the priorities of the'r economic
development." 1/ But the footnote suggests the definition of "particular
industries'" already encompasses "the develcpment of new. . .structures,”
etc. 2/ Thus, nothing new appears to be "recoginized" in this paragraph.

Furt.er, a proviso is imposed to the statement that the "additional

flexibility" allowed in paragraph 2 may be used: '"due regard” must be given

the objectives of GATT and ''the need to avoid unnecessary damage to the trade

of other contracting parties.” This requirement would appear to be satisfied

if Article XVIII:20 is followed, as required by paragraph 3. 3/
Paragraph 2 includes the only real change in existing procedures. It
provides that where "delay in the application of measures. . .may give rise to

difficulties in the application (of sanctioned development programs),'

17 Emphasis added, '"Less-developed natious' are those nations qualified to
invoke sections A-C of Articlie XVIII. See pages 37-38, supra.

2/ See page 39 n.5, supra.

3/ See page 41 n.3, supra.
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developing nations may institute the measure upon notification without delay
for consultations and approval,

Nonobservance of the rules, however, must only be "to the extent
necessary for introducing the measurescontemplated un a provisional basis" --
whether consultations must thereafter proceed as otherwise expected is a
question presented, but not clearly answered, by this language. In essence,
the paragraph appears to allow invocation of Article XVIII without the ninety
day delay; if so, then perhaps the draftsmen believed that because Article
XVIII:21 remains in effect, its provision for Article XXIT consultations would
satisfactorily substitute for a specific requirement for consultations.
Alternatively, and perhaps most likely, the intent may have been to leave all
procedures for consultation and review by the CONTRACTING PARTIES in place,
save only that the measures could continue to operate pending resolution by
dureement or a finding that an automatic waiver is justified under paragraph

18. The sectiun would then operate much like Articles XIT and XVIIIB with

respect to balance-of-payment restrictions.

Paragraph 3 reaffirms all other applicable obligations of Article

XVIII. Thus, the nondiscriminatory provisions of paragraph 20, among others,

must be observed.

Paragraph &4 obligates the CONTRACTING PARTIES to review Point 2B by

an as yet undetermined date. The language infers that Point 2B is a

"Decision,'" arc opposed to an amendment of or waiver under GATT, but the
relationship of the agreement to the General Agreement had not been finally
settled as of May 1979.
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10.2A/2B.3 Implementation

Because Points 2A and 2B merely affect procedural rules of the GATT,
it does not appear that the Congress needs to take any implementing steps for
these agreements, other than possibly to extend the negotiating authority of

the President to a date encompassing the date of review specified in paragraph

4 of Point 2B.
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10.3 -~ DRAFT UNDERSTAMDING REGARDING NOTIFICATION, CONSULTATION, DISPUTE

SETTLEMENT AND SURVEILLANCE

Lg 3.1 Text

POINT 3 -- DRAFT UNDERSTANDING RECARDING NOTIFICATION, CONSULTATION, DISPUTE

SETTLEMENT AND SURVEILLANCE

The CONTRACTING PARTIES reaffirm their adherence to the basic GATT

mechanism for the management of disputes based on Articles XXI1 and

XXITI. 1/ With a view to improving and refining the GATT mechanism, the

CONTRACTING PARTIES agree as follows:

Notification

Contracting parties reaffirm the/r commitment to existing obligations
under the General Agraement regarding publication and notification. 2/

Contracting parties moreover undertake, to the maximum extent
possible, to notify the CONTRACTING PARTIES of their adoption of trade
measures affecting the operation of the General Agreement, it being understood
that such notification would of itself be without prejudice to views on the

consistency of measures with or their relevance to rights and obligations

under the General Agreerm:nt. Contructing parties should endeavour to notify

such medssures in advance of implementation. In other cases, where prior

notification has rot been possible, such measures should be notified promptly

ex post facto,

Contracting parties which have reason to believe that sucn

1/ Tt is noted that Article XXV may, as recognized by the CONTRACTING
PARTIES, inter alia, when they adopted the report of the Working Paity on
particular difficulties connected with trade in primary products (L/930), also
afford an appropriate avenue for consultation and dispute settlement in
certain circumstances. (Footnote in text.)

2/ See Secretariat note, "Notifications required from contracting part ies"
(MTN/FR/W/17, dated 1 August 1978). (Footnote in text.)
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trade measures have been adopted by another contracting party may seek

information on such measures bilaterally, from the contracting party concerned.

Consultations

Contracting parties reaffirm their resolve to strangthen and improve
the effectiveness of consultative procedures employed by contracting parties.
1A that connexion, they undertake to respond to requests for consultations
promptly and to attempt to conclude consultations expeditiously, with a view
to reaching mutually satisfactory conclusions. Any requests for consultations
should include the reasons therefor.

During consultations, contracting parties should give special

attention to the particular problems and interests of less-developed

contracting parties.

Contracting parties should attempt to obtain satisfactory adjustment

of the matter in accordance with the provisions of Article XX1II:1 before

resorting to Article XXITI:2,

Resolution of disputes

The CONTRACTING PARTIES agree that the customary practice of the GATT
in the field of dispute settlement, described in the Annex, should be
continved in the future, with the improvements set out below. They recognize
that the efficient functioning of the system depends on their will to abide by
the vresent understanding. The CONTRACTING PARTIES reaffirm that the
customary practice includes the procedures for the settlement of disputes
between developed and less-developed countries adopted by the CONTRACTING
PARTIES in 1966 (BISD, fourteenth supplement, page 18) and that these remain
available to less-developed contracting pirties wishing to use them.
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If a dispute is not resolved through consultations the contracting
parties concerned may request an appropriate body or individual to use their
good offices with a view to the conciliation of the outstanding differences
between the parties. If the unresolved dispute is one in which a less
developed contracting party has brought a complaint against a developed
<contracting party, the less-developed contracting party may request the good
offices of the Director~General who, in carrying out his tasks, may consult

with the Chairman of the CONTRACTING PARTIES and the Chairman of the Council.

It is understood that requests for conciliation and the use of the
dispute settlement procedures of Article XXIII:2 should not be intended or
considered as contentiovus acts and that, if disputes arise, all contracting

parties will engage in these procedures in good faith in an effort to resolve

the disputes. It is also understood that complaints and counter-complaints in

regard to distinct matters should not be linked.

It is agreed that if a contracting party invoking Article XXITI:2
requests the establishment of a panel to assist the CONTRACTING PARTIES to
deal with the matter, the CONTRACTING PARTIES would decide on its
establishment in accordance with standing practice. It is also agreed that
t he CONTRACTING PARTIES would similarly decide to establish a working party if
this were requested by a contracting party invoking the Article. It is
further agreed that such requests would be granted only after the contracting
party concerned had had an opportunity to study the complaint and respond to
it before the CONTRACTING PARTIES.

When a panel is set up, the Director-General, after securing the

agreement of the contracting parties concerned, should propose the composition
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of the panel, of three or five members depending on the case, to the

CONTRACTING PARTIES for approvai. The members of a panel would preferably be

governmental. It is understood that citizens of countries whose

governments 1/ are parties to the dispute would not be members of the panel
corcerned with that dispute. The panel should be constituted as promptly as

possible and normally not later than thirty days from the decision by the

CONTRACTING PARTIES.

The parties to the dispute would respond within a short period of

time, i.e., seven working days, to nominations of panel members by the
A
Director-General and would not oppose nominations except for compelling

reasons.

In order to facilitate che constitution of panels, the Director~

General should maintain an informal indicative list of governmental and

non-governmental persons qualified in the fieids of trade relations, econoumic

development, and other matters covered by the General Agreement, and who could

be availacle for serving on panels. For this purpose, each contracting party

would be invited to indicate at the beginning of every year to the

Director-General the name of one or two persons who would be availabl. for

such work. 2/

Panel members would serve in their individual capacities and not as

government representatives, nor as representatives of any organization.

1/ In the case customs unions or common markets are parties to a dispute,

this provision applies to citizens of all member countries of the customs
unions or common markets. (Footnote in text.)

2/ The coverage of travel expenses should be considered within the limits
of budgetary possibilities. (Footnote in text.)
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Governments would therefore not give them instructions nor seek to influence

them as individuals with regard to matters before a panel. Pagnel members

should be selected with a view to ensuring the independence of the members, a
sufficiently diverse background and a wide spectrum of experience. 1/

Any contracting party having a substantial interest in the matter

Before a panel, and having notified this .o the Council, should have an

opportunity to be heard by the panel. Each panel should have the right to
seek information and technical advice from any individual or body which it

deems appropriate. However, before a nanel seeks such information or advice

from any individual or body within the jurisdiction of a State it shall inform

the government of that State. Any contracting party should respond promptly

and fully to any request by a panel for such information as the panel

considers necessary and appropriate. Confidential information which is

provided should not be revealed without formal authorization fraom the
contracting party providing the information.

The function of panels is to assist the CONTRACTING PARTIES in dis-

charging their responsibilities under Article XXIII:2. Accordingly, a panel

should make an objective assessment of the matter before it, iﬁcluding an
objective assessment of the facts of the case and the applicability of and
conformity with the Generaf Agreement und,'if 80 requested by the CONTRACTING
PARTIES, make such other findings as will assist the CONTRACTING PARTI!S in

making the recommendations or in giving the rulings provided for in Article

XXIIT:2. 1In this connexion, panels should consult reguiarly with the parties

1/ NOTE: A statement would be included in the Annex describing the current

practice with respect to inclusion on panels of persons from developing
counties. (Footnote in text.)
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to the dispute and give them adequate opportunity to develop a mutually
satisfactory solution.

Where the parties have failed to develop a mutually sa*isfactory
solution, the panel should submit its findings in a written form. The report
of a panel should normally set out the rationale behind any findings and
recommendations that it makes. Where a bilateral settlement of the matter has
been found, the report of the panel may be confined to a brief description of
the case and to reporting that a solution has been reached.

To encourage development of mutually satisfactory solutions between
the parties and with a view to obtaining their comments, ez:h panel should
first submit the descriptive part of its report to the parties concerned, and
should subsequently submit to the parties to the dispute its conclusions, or
an outline thereof, a reasonable period of time before they are circulated to
the CONTRACTING PARTIES.

If a mutually satisfactory solution is developed by the parties to a
dispute before a panel, any contracting party with an interest in the matter
has a right to enquire about and be given appropriate informatioun about that
solution insofar as it relates to trade matters.

The time required by panels will vary with the particular case. 1/
However, panels should aim to deliver their findings without undue delay,
taking into account the obligation o! the CONTRACTING PARTIES to ensure prompt
settlement. In cases of urgency the panel ;ould be called upon to deliver its

findings within a period normally of three months from the time the panel was

established.

1/ NOTE: An explanation is included in the Annex that "in most cases the
proceedings of the panels have been completed within a reasonable period of
time, extending from three to nine months." (Footnote in text.)
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Reports of panels and working parties should be given prompt

consideration by the CONTRACTING PARTIES. The CONTRACTING PARTIES should take

appropriate action on repurts of panels and working parties within a

reasonable period of time. If the case is one brought by a less-developed

contracting party, such action should be taken in a specially convened

meeting, if necessary. In such cases, in considering what appropriate action

might be taken the CONTRACTING PARTIES shall take into account not only the
trade coverage of measures complained of, but also their impact on the economy
of less-developed contracting parties concerned.

The CONTRACTING PARTIES shall keep under surveillance any matter cn
which they have made recommendations or given rulings. If the CONTRACTING
PARTIES' recommendations are not implemented within a reasonable period of
time, the contracting party bringing the case may ask the CONTRACTING PARTIES
to make suitable efforts with a view to finding an appropriate solution. If
the matter is one which has been raised by a less-developed contracting party,
the CONTRACTING PARTIES shall consider what joint action they might take which

would be appropriate to the circumstances.
Surveillance
The CONTRACTING PARTIES agree to conduct a regular and systematic

review of dJevelopments in the trading system. Particular attention would be

.« developments which affect rights and obligations under the,GATT,'to
w:iters affecting the interests of less~developed contracting parties, to
. ade measures notified in accordance with this understanding and to measures
which have been subject to consultation, conciliation or dispute settlement

procedures laid down in this understanding.
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Technical assistance

The technical assistance services of the GATT secretariat shall, at
the request of a less-developed contracting party, assist it in connexion with

matters dealt with in this understanding.
ANNEX

Agreed Description of the Customa:cy Practice of the GATT in the
Field of Dispute Settlement (Article XXIII:2)

Paragraph i

Any dispute which has not been settled bilaterally under the relevant
provisions of the General Agreement may be referred to the CONTRACTING
PARTIES 1/ which are obliged, pursuant to Article XXIII:2, to investigate
matters submitted to them and make appropriate recommendations or give a
ruling on the matter as appropriate., Article XXIII:2 does not indicate
whether disputes should be handled by a working party or by a panel. 2/

Paragraph 2

The CONTRACTING PARTIES adopted in 1966 a decision establishing the
procedure to be followed for Article XXIII consultations between developed and
less-developed contracting parties (BISD, 14 Supplement, page 18). This
procedure provides, inter alia, for the Director-General to employ his good
offices with a view to facilitating a solution, for setting up a panel with
the task of examining the problem in order to recommend appropriate solutions,

and for time-limits for the execution of the different parts of this procedure.

1/ The Council is empowered to act for the CONTRACTING PARTIES, in
accordance with normal GATT practice. (Footnote in text.)

2/ At the review session (1955) the propousal to institutionalize the
procedures of panels was not adopted by TONTRACTING PARTIES mainly because
they preferred to preserve the existing situation and not to establish

judicial procedures which might put excessive strain on the GATT.
in text.)

(Footnote

5?



201

Paragraph 3
The function of a panel has normally been to review the facts of a
case and the applicability of GATT provisions and to arrive at an objective

assessment of these matters. In this connexion, panels have consulted

regularly with the parties to the dispute and have given them adequate

opportunity to develop a mutually satisfactory solution. Panels have taken

appropriate account of the particular interests of developing countries. 1In
cases of failure of the parties to reach a mutually satisfactory settlement,
panels have normally given assistance to the CONTRACTING PARTIES in making

recommendations or in giving rulings as envisaged in Article XXIIl:2,

Paragraph 4
Before bringing a case, contracting parties have exercised their

judgment as to whether action under Article XXIII:2 would be fruitful. Those

cases which have come before the CONTRACTING PARTIES under this provision

have, with few exceptions, been brought to a satisfactory conclusion, The aim

of the CONTRACTING PARTIES has always been to secure a pousitive solution to 4

dispute. A solution mutually acceptable to the parties to a dispute is

clearly to be preferred. In the absence of a mutually agreed solution, the

first objective of the CONTRACTING PARTIES is usually to secure the withdrawal
of the measures concerned

if these are found to be inconsistent with the

General Agreement. The provision of compensation should be resorted to only
if the immediate withdrawal of the measure is impracticable and as a temporary
measure pending the withdrawal of the measures which are inconsistent with the
General Agreement. The last resort which Article XXIII provides to the
country invoking this procedure is the possibility of suspending the applica-

tion of concessions or other obligations on a discriminatory basis vis-a-vis
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the other contracting party, subject to authorization by the CONTRACTING
PARTIES of such measures. Such action has only rarely been contemplated and

cases taken under Article XXIII:2 have led to such action in only one case.

Paragraph 5

In practice, contracting parties have had recourse to Article XXIII

only when in their view a benefit accruing to them under the General Agreement

was being nullified or impaired. In cases where there is an infringement of

the obligations assumed under the General Agreement, the action is considered

prima facie to constitute a case of nullification or impairment. A prima

facie case of nullification or impairment would ipso facto require
consideration of whether the circumstances are serious enough to justify the

author ization of suspension of concessions or obligations, if the contracting

party bringing the complaint so requests. This means that there is normally a

presumption that a breach of the rules has an adverse impact on other

contracting parties, and in such cases, it is up to the other contracting

parties to rebut the charge. Paragraph 1(b) permits recourse to Article XXILI
if nullification or impairment results from measures taken by other
contracting parties whether or not these conflict with the provisions of the
General Agreement, and paragraph 1(¢) if any other situation exists. If a
contracting party bringing an Article XXIIXI case claims that measures which do
not conflict with the provisions of the General Agreement have nullified or
impaired benefits accruing to it under the General Agreement, it would be

called upon to provide a detailed justification.
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Paragraph 6

Concerning the customary elements of working parties and panels

procedures, the following elements have to ba noted:

(i)

working parties are instituted by the Council upon the request

of one or several contracting parties. The terms of reference

of working parties are generally "to examine the matter in the

light of the relevant provisions of the General Agreement and to
report to the council'. Working parties set wp their own
working procedures. The practice for working parties has been

to hold one or two meetings to examine the matter and a final

meeting to discuss conclusions. Working parties are open to

participation of any contracting party which has an interest in

the matter. Generally working parties consist of a number of

delegations varying from about five to twenty according to the
importance of the question and the interests involved. The
countries who are parties to the dispute are always members of

the Working Party and have the same status as other

delegations. The report of the Working Party represents the

views of ali its members and therefore records different views
if necessary. Since the tendency is to strive for consensus,
there is generally some measure of neyotiation and compromise in
the formulation of for Working Party's report. The Council

adopts the report. The reports of working parties are advisory

opinions on the basis of which the CONTRACTING PARTIES may take

a final decision.
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In the case of disputes, the CUNTRACTING PARTIES have
established panels (which have been called by different names)
or working parties in order to assist them in examining
questions raised under Article XXIII:2, Since 1952, panels have
become the usual procedure. However, the Council has taken such
decisions only after the party concerned has had an occasion to
study the complaint and prepare its response before the

Council. The terms of reference are discussed and approved by

the Council. Normally, these terms of reference are "to examine
the matter and to make such findings as will assist the
CONTRACTING PARTIES in making the recommendations or rulings
provided for in paragraph 2 of Article XXIII". When a
contracting party having recourse to Article XXIII:2 raised
questions relating to the suspension of concessions or other

obligations, the terms of reference were to examine the matter

in accordance with the provisions of Article XXIII:2. Members

of the panel are usually selected from permanent delegations or,
less frequently, from the national administrations in the

capitals amongst delegates who participate in GATT activities on

a regular basis. The practice has been to appoint a member or

members from developing countries when a dispute is between a

developing and a developed country,

Members of panels are expected to act impartially without

instructions from their governments. In a few cases, in view of

the nature and complexity of the matter, the parties concerned
have agreed to designate non-government experts.

Nominations
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are proposed to the parties concerned by the GATT secretariat.
The composition of panels (three or five members depending un

the case) has hbeen agreed upon by the parties concerned and

approved by the GATT Council. 1t is recognized that a broad
spectrum of opinion has been beneficial in difficult cases, but
that the number of panel members has sometimes delayed the
cumposition of panels, and therefore the process of dispute

settlement.

Panels set up their own working procedures. The practice for
the panels has been to hold two or three formal meetings with
the parties concerned. The panel invited the parties to present
their views either in writing and/or orally in the presence of

each other. The panel can question both parties on any matter

which it considers relevant to the dispute. Panels have also

heard the views of any contracting party having a substantial
interest in the matter, which is not directly party to the
dispute, but which lhas expressed in the Council a desire to
present its views. Written memoranda submitted to the panel
have been considered confidential, but are made available to the
parties to the dispute. Panels often consult with and seek
information from any relevant source they deem appropriate and
they sometimes consult experts to obtain their technical opinion
on certain aspects of the matter. Panels may seek advice or
assistance from the secretariat in its capacity as guardian of
the General Agreement, especially on historical or procedural

aspects. The secretariat provides the secretary and technical

services for panels.
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Where the parties have failed to develop a mutually satisfactory

solution, the panel has submitted its findings in a written

form. Panel reports have normally set out findings of fact, the

applicability of relevant prov'ions, and the basic rationale
behind any findingec and recommendations that it has made., Where
a bilateral settlement of the matter has been found, the reporc
of the panel has been confined to a brief description of the
case and to reporting that a solution has been reached.

The reports of panels have been drafted in the absence of the
parties in the light of the information and the statement made.
To encourage development of mutually satisfactory solutions
between the parties and with a view to obtaining their comments,
each panel has normally first submitted the descriptive part of
its report to the parties concerned, and also their conclusions,
or an outline thereof, a reasonable period of time before they
have been circulated to the CONTRACTING PARTIES.

In accordance with their terms of reference established by the
CONTRACTING PARTIES panels have expressed their views on whether
an infringement of certain rules of the General Agreement arises

out of the measure examined. Panels have zlso, if so requested

by the CONTRACTING PARTIES, formulated draft recommendat ions

addressed to the parties. In yet other cases pznels were

invited to give a technical opinion on some precise aspect of
the matter (e.g. on the modalities of a withdrawal or suspension
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in regard to the volume of trade involved). The opinions
expressed by the panel members on the matter are anonymous and
the panel deliberations are secret.

(ix) Although the CONTRACTING PARTIES have never established precise
deadlines for the different phases of the procerdur~, probably
because the matters subwitted to panels differ as to their
complexity and their urgency, in most cases the proceedings of
the panels have been completed within a r«.. >nable period of
time, extending from three to nine months.

The 1966 decision by the CONTRACTING PARTIES :<irred to in paragraph

2 above lays down in its paragraph 7 that the Panel shall report within a
period of sixty days from the date the matter was referred to it.

10.3.2 Background and Interpretation

Although the substantive provisions of the GATT are expressed in
legalistic, prohibitory language, the remedies for their breach reflect a far
different view of the nature of the agreement. 1/ A primary goal expressed
throughout GATT is the settlement of disputcs between the involved parties
alone without resort to formal adjudicatory procedures. Thus, besides
seventeen other obligations to consult in specific circumstances, articles
XXII and XXIII provide for consultations affecting the operation of the

Agreement as a whole. 2/ Article XXII requires that "sympathetic

1/ See generally, K. Dam, supra page 1 n.l, at 351-75; R. Hudec, supra page
1 n.l.

2/ Jackson, supra page 1 n.l, at 165-66.
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consideration"” and an opportunity co consult be afforded by any party to
another '"with respect to any matter affecting the operation of this
sgreement." Article XXIII is more specific; it provides first for
consultations where a party believes a benefit to which it is entitled is
nullified or imnwaired, or an objective of the Agreement is being impeded, as a
result of conduct by another party or "the existence ¢' any other situation."
Failing settlement in these consultations, the complaining party may appeal to
the Contracting Parties for an investigation leading to appropriate
recommendations and rulings, possibly including suspension of obligations. 1/
Consultations under Article XXII fulfill the Article XXIII consultation

prerequisite to retaliation.

1/ 1d. See also Jackson,"The Jurisprudence of International Trade: The
DISC Case in GATT," 72 Am.J.Int'l L. 747, 753-57 (1978) (hereirafter cited as
"The Disc Case in GATT)"; Hudec,"Retaliation Against "Unreasonuble" Foreign
Trade Practices: The New Section 301 and GATT Nulification and Impairment,"59
Minn. L. Rev. 461, 461-81 (1975). The text of Article XXIII provides in full:

1. If any contracting party should consider that any benefit
accruing to it directly or indirectly under this Agreement is being
nullified or impaired or that the attainment of any objective of the
Agreement is being impeded as the result of

(a) the failure of another contracting party to carry out
its obligations under this Agreement, or
(b) the application by another contracting party of any
measure, whether or not it conflicts with the
provisions of this Agreement, or
(¢) the existence of any other situation,
the contracting party may, with a view to the satisfactory adjustment
of the matter, make written representations or proposals to the other
contracting party or parties which it considers to be concerned. Any
contracting party thus approached shall give sympathetic
consideration to the representations or proposals made to it.

2. If no satisfactory adjustment is effected between the
contracting psrties concerned with a reasonable time, or if the
difficulty is of the type described in paragraph 1l(c) of the Article,
the matter may be referred to the CONTRACTING PARTIES. The
CONTRACTING PARTIES shall promptly investigate any matter so referred
to them and shall make appropriate recommendations to the contracting

(Coatinued)
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At the core of the Article XXIII dispute settlement process is the
concept of 'nullification and impairment,' under which violation of the
Agreement alone is neither a sufficient nor a necessary condition to authorize
retaliation. The draftsmen imported the concept into the GATT from several
conteuporary trade agreements in which similar language had evolved as an
attempt to account for conduct by nations which did not contravene the letter
of their trade obligations yet effectively nullified the benefits expected by
their trade partners. 1/ The GATT is supposed to represent a scheme of
reciprocal cbligations that parties reasonably believed would remain in
equilibrium so that each would ojtain certain expected benefits. The balance
could be upset by conduct not in breach of GATT obligations, or simply by
circumstances not within the control of any party; either event was believed

sufficient reason to a'low a partv to seek to restore its benefits and

(Cont inued)

parties which they consider to be concerned, or give a ruling on the
matter, as appropriate. The CONTRACTING PARTIES may consult with
contracting parties, with the Economic and Social Council of the
United Nations and with any appropriate inter-governmental
organization in cases where they consider such consultation
necessary. Lf the CONTRACTING PARTIES consider that the
circumstances are serious enough to justify such action, they may
authorize a contracting party or parties to suspend the application
to any other contracting party or parties of such concessions or
other obligations under this Agreement as they determine to be
appropriate in the circumstances. If the application to any
contracting party of any concession o1 other obligation is in fact
suspended, that contracting party shall then be free, not later than
sixty days after such action is taken, to give written notice to the
Executive Secretary to the CONTRACTING PARTIES of its intention to
withdraw from this Agreement and such withdrawal shall take effect
upon the sixtieth day following the day on which such notice is
received by him.

1/ Jackson, supra page 1 n.l, at 165-66,
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obligations to a perceived correct balance. Further, the draftsmen felt that
there existed an underlying consensus on the nature of the GATT, which was
sufficient to prevent abuse by the contracting parties of their power to allow
retaliation, even against a party which did not brersch any specific
obligations but nevertheless engaged in conduct which injured another
perty. 1/

"Nullification and impairment" is nowhere defined; thus, its meaning
(and therefore the relative rights of GATT disputants) has been left to
develoﬁment in a common law process of case precedents. In Chile v.
Australia, 2/ the Contracting Parties developed the policy that nullification
could result from the breach of a party's "reasonable expectations" of the
benefits it was to derive from the Agreement. Further cases led to acceptance
of a doctrine called "prima facie nullification and impairment,” whereby
certsin practices were presumed to cause nullification and impairment unless
the defendant nation (referr*4 to as the "consulting contracting party')
proved otherwise. Among these practices are quantitative restrictions,
domestic production subs. ‘es, and violation of specific GATT obligations.
The lack of a definition for the operative language of Article XXIII, however,
has continued to be a major source of problems for its effective application.

Because GATT was expected to be replaced quickly by the ITO charter,
the draftsmen decided to avoid including procedure« for the conduct of Article

XXII1l proceedings. Thus, like its substantive meaning, Article XXIIl's

1/ See generally Hudec, supra page I n.l
2/ GATT, 2d Supp. BISD 188 (1952).
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procedures have also been devised by practice. 1/ Currently, once
consultations have failed and a complaint has been tabled with the GATIT
Council, & panel will be appointed to investigate the matter according to the
"terms of reference" in the resolution instituting the proceeding. The panel
is norwally composed of three to five government officials from "neutral”
nonparties to the dispute. 2/ The panels are left to devise their own
procedures, but normally these include giving notice and an opportunity for
argument, followed by the drafting of a report stating whether GATT
obligations have been breached, nullification and impairment has occurred, and
what recommendations the panel has. Throughout the proceeding conciliation
efforts are maintained in an effort to achieve a settlement before the
Contracting Parties must consider whether to authorize sanctions.

There have been less than one hundred complaints tabled in the three
decades of GATT; most were in the first fifteen years and in only one case has
retaliation been authorized. 3/ The breakdown in the dispute settlement
procedures has been attributed to many factors, including: 4/

(1) the lack of definition for nullification and impairment;

(2) inadequate personnel, resources, and factfinding procedures;

(3) the uncertain role of the panels, exacerbated by faulty
procedures and foot-dragging tactics;

1/ See Dam, supra page 1 n.1, at 364-660. .

2/ In the recent DISC cases nongovernment official tax experts were
included on the panels.

3/ Netherlands v. United States, GATT, ist Supp.,BISD 32 (1953).

4/ See Jackson, supra page ! n.l at ch. 8;"The DISC Case in GATT,"supra
page 60 n.1 at 753-36, 780-81; Hudec, supra page 1 n.l at 269-7; Dam, supra
page 1 n.,1, at 356-75; and Jackson, "The Crumbling Institutions of the World
Trade System," 12 J. World Trade L. 93 (1978). See also Jackson,
"Governmental Disputes in International Trade Relations: A Proposal in the
Context of GATT," 13 J. World Trade L. 1 (1979).
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(4) the lack of means to reconsider an erroneous decision;

(5) countermeasures are ineffective, or worse, counterproductive in
that a chain of retaliatory conduct may be initiated or the
complainant may harm itself more by removal of concessions from
the nation to which they are directed;

(6) lack of definition of the types of issues for which dispute
settlement procedures are appropriate; and

. (7

a fundamental change in the consensus of beliefs surrounding the
structure and purpose of the Agreement.

The current round of negotiations has not atiempted to address these

criticisms by introducing structural changes into the GATT. Rather, disputes

sett lement problems are approached in two ways -- by solidifying procedures

through the frameworks agreement, and by constructing dispute settlement

procedures in the individual codes tailored specifically to the problems

likely to arise there. (The latter procedures are discussed in the separate

reports on the codes.)

The language of Point ] appears self-explanatory. The results of the

negotiations appear negligible insofar as basic structural changes may be

deemed desirable. Perhaps the ultimate outcome will be twofold: first,

disputes settlement procedures may become more consistent and deliberate in
their execution, and second, the negotiation of the procedures in the
frameworks 3roup and the individual codes may have engendered a renewed sense

of commitment to good faith observance of existing procedures.

10.3.3 Implementation

The agreement requires no specific steps in order to be implemented
domestically. Desirable legislative action, however, would include
consideration of procedures to facilitate participation by domestic private

parties in disputes involving foreign actions for which they are aggrieved.
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Section 301 of the Trade Act of 1974 1/ is the obvious made for such

proceedings and is considered in Voluwe I: Introduction and Overview of Legal

Issues, of this study.

10.5 UNDERSTANDING REGARDING EXPORT RESTRICTIONS AND CHARGES

10.5.1 Text

POINT 5 -- UNDERSTANDING REGARDING EXPORT RESTRICTIONS AND CHARGES

The participants in the Multilateral Trade Negotiations have examined
the various existing provisions of the General Agreement rclating to export
restrictions and charges. The Annex contains a statement of these provisions.

In the light of the examinatic: referred to, participants agree upon
the need to reassess in the near future the GATT provisions relating to export
restrictions and charges, in the context of the international trade system as
a whole, taking into account the development, financial and trade needs of the
developing countries. They request the CONTRACTING PARTIES to address

themselves to this task as one of the priority issues tc be taken up after the

Multilateral Trade Negotiations are concluded.

ANNEX

STATEMENT OF EXISTING GATT PROVISIONS RELATING
TO _EXPORT RESTRICTIONS AND CHARGES

Introducrory observations

1. This statement covers only those GATT provisions that are of particular
relevance to export restrictions and charges. The omission of any -
provision 2/ from this statement does not mean that it is not applicable to

such restrictions and charges.

1719 U.5.C. 2411 (1976).

2/ Such as Articles XIX and XXIII which provide, under certain conditious,
for the suspension or withdrawal of concessions and other obligations under
the General Agreement. (Footnote in text.)
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2. The subsequent paragraphs are organized as follows:

Paragraphs
I. Export restrictions 3-4
I1. Export charges 5
II1. General exceptions 6-8
. IV. Other provisions relating to export
restrictions and charges 9
V. Publication and notification 10-11

I. Export restrictions

3. Article XI is entitled "General Elimination of Quantitative Restrictions'.

Paragraph 1 of Article XI reads with the wording relating to imports omitted:

"No prohibitions or restri.tions other than duties, taxes or
other charges, whether made effective thrcugh quotas, . . .export
licenses or other measures, shall be instituted or maintained by any
contracting party. . .on the exportation or sale for export of any
product destined for the territory of any other contracting party.'" 1/

According to paragraphs 2(a) and (b) cf Article XI the above provision does

not extend to:

(a) "Export prohibitions or restrictions temporarily applied to
prevent or relieve critical shortages of foodstuffs or other products
essentlal to the exporting contracting party", and

(b) " . .export prohibitions or restriction necessary to the
application of standards or regulations for the classification,
grading or marketing of commodities in international rrade'.

17 A note to Articles XI, X11, XILI, XIV, and XVIII provides: .

- "Througnout Articles XI, XII, XIII, XIV and XVIII, the terms 'import
restrictions' or 'export restrictions' includes restrictions made
effective through State-trading operations'. (Footnote in text)
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For other exceptions to paragraph 1 of Article XI see below paragraphs 6-8.

4, Article XIII is entitled "Non-discriminatory Admi.istration of

Quantitative Restrictions," Paragraph 1 of this Article reads with the

wording relating to imports omitted: “No prohibition or restriction shall be

applied by any contracting party on. . .the exportation of any product

destined for the territory of any other contracting party, unless. .the

exportation of the like praduct to all third countries is similarly prohibited

or restricted."” 1/ Paragraphs 2 to 4 of Article XIII regulate the

nondiscriminatory administration of quantitative import restrictions.

Paragraph 5 of Article XIII provides inter alia: '"In so far as applicable,

the principles of this Article shall also extend to export restrictions.”

Article XIV is entitled: "Exceptions to the Rule of Non-discrimination",

Paragraph & of this Article reads:

1/ Article XVII is entitled "State Trading Eaterprises". Pareagraphs iia)

and (b) of this Article read with the wording relating to imports omitted:
"(a) Each contracting party undertakes that if it establishes or
maintains a State enterprise, wherever located, or grants to any
enterprise, formally or in effect, exclusive or special privileges,
such enterprise shall, in its. . .sales involving. . .exports, act in
a manner consistent with the general principles of non-discriminatory
treatment prescribed in this Agreemeni for governmental measures
affecting. . .exports by private traders.
(b) The provisions of sub-paragraph (a) of this paragraph shall be
understood to require that such enterprises shall, having due regard
to the othe: provisions of this Agreement, make any such. . .sales
solely in accordance with commercial considerations, including price,
quality, availability, muacnéiability, transportation and other
conditions of. . .sale, and shall afford the enterprises of the other
contracting parties adequate opportunity, in accurdance with

customary business practice, to compete for participation in
such. . .sales."” (Footnote in text.)
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"A contracting party applying import restrictions under Article
XIT or under Section B of Article XVIII shall not be precluded by
Articles XI to XV or Section B of Article XVIII of this Agreement
from applying measures to direct its exports ian such a manner as to
increase its earnings of currencies which it can use without
deviation from the provisions of Article XIIL."

IT. Export charges

5. The following provisions have a hearing on export duties, taxes and other

charges:

(a) Paragraph 1 of Article XI, which reads with the wording relating

to imports omitted:

"No prohibitions or restrictions other than duties, taxes or
other charges, whether made e{fective through quotas,. . .export
licenses or other measures, shall be instituted or maintained by any
contracting party. . .on the exportation or sale for export of any
product destined for the territory of any other contracting party."

(b) Paragraph 1 of Article I, which reads with “he wording relating

to imports omitted:

"With respect to customs duties and charges of any kind imposed
on or in connection with. . .exportation or imposed on the inter-
national transfer of payments for. . .exports, and with respect to
the method of levying such duties and chargze., ani with respect to
all rules and formalities in connection with. . .exportation, and
with respect to all matters referred to in paragraphs 2 and &4 of
Article III, any advantage, favour, privilege or immunity granted by
any contracting party to any product. . .destined for any other
country shall be accorded immediately and unconditionally to the like
product. . .destined for the territories of any other contracting
parties.”" 1/

(c) Traragraph 1 of Article XXVIIL bis, which reads with the wording

relating to imports omitted;

“"The contracting parties recognize that customs duties often
constitute serious obstacles to trade; thus negotiations on a
reciprocal and mutually advantageous basis, directed to the
substantial reduction of the general level of tariffs and other
charges on. . .exports. . ., and conducted with due regard to the
objectives of this Agreement and the varying needs of individual
contracting parties, are of great importance to the expansion of
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international trade. The CONTRACTING PARTIES may therefore sponsor
such negotiations from time to time." 1/

(d) Paragraph 8 of Article XXXVI, which reads:

"The developed contracting parties do not expect reciprocity for
commitments made by them in trade negotiations to reduce or remove

tariffs and other barriers to the trade of less-developed contracting
parties."

1/ Paragraphs 1(a) and (b) of Article XVII read with the wording relating

to imports omitted:
"(a) Each contracting party undertakes that if it establighes or
maintains a State enterprise, wherever located, or grants to any
enterprise, formally o in effect, exclusive or special privileges,
such enterprise shall, in its. . .sales involving. . .exports, act in
a manner consistent with the general principles of non-discriminatory
treatment prescribed in this Agreement for governmental measures
affecting. . .exports by private traders.
(b) The provisions of sub-paragraph (a) of this paragraph shall he
understood to require that such enterprises shall, having due regard
to the other provisions of this Agreement, make any such. . .sales
solely in accordance with commercial considerations, including price,
quality, availability, marketability, transportation and other
conditions of. . .sale, and shall afford the enterprises of the other
contracting parties adequate opportunity, in accordance with
customary business practice, to compete for participation in
such. . .sales."

A note to paragraph 1 of Article XVII provides inter alia:

"The charging by a state enterprise of different prices for its
sales of a product in different markets is not precluded by the
provisions of this Article, provided that such different prices are
charged for commercial reasons, to meet conditions of supply and
demand in export markets." (Pootnote in text.)

1/ Article XVII is entitled "State Trading Enterprises." Paragraph 3 of
this Article reads:

"The contracting parties recognize that enterprises of the kind
described in paragraph 1(a) of this article might be operated so as
to create serious obstacles to trade; thus negotiations on a
reciprocal and mutually advantageous basis designed to limit or
reduce such obstacles are of importance to the expansion of
international trade."

A note to this provision reads with the wording relating to imports omitted:

"Negotiations which contracting parties agree to conduct under
this paragraph may be directed towards the reduction of duties and
other charges on., . .exports or towards the conclusion of any other
mutually satisfactory arrangement consistent with the provirions of
this Agreement." (Footnote in text.)
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A note to this provision states inter alia:

"It is understood that the phase 'do not expect reciprocity’
means, in accordance with the objectives set forth in this Article,
that the less-developed contracting parties should not be expected,
in the course of trade negotiations, to make contributions which are
inconsistent with their individual development, financial and trade
needs, taking into consideration past trade developments."

(e) Paragraph 1(a) of Article II, which reads:

"Each contracting party shall accord to the commerce of the
other contracting parties treatment no less favourable than that

provided for in the appropriate Part of the appropriate Schedule
annexed to this Agreement,"

The schedules annexed to the General Agreement contain only two

export duty bindings. 1/

(f) Paragraph 1 of Article VI1, which reads with the wording

relating to imports omitted:

"The contracting parties recognize the validity of the general
principles of valuation set forth in the following paragraphs of this
Article, and they undertake to give effect to such principles, in
respect of all products subject to duties or other charges or
restrictions on. . .exportation based upon or regulated in any manner
by value. Moreover, they shall, upon a request by another contract-
ing party review the operation of any of their laws or regulations
relating to value for customs purposes in the light of these princi-
ples. The CONTRACTING PARTIES may request from contracting parties

reports on steps taken by them in pursuance of the provisions of this
Article."”

(g) Paragraph 1 of Article VII, which reads with the wording

relating to imports omitted:

1/ See GATT, Consolidated Schedules of Tariff Concessions, Volume 3, Geneva,
1952, page 135; and GATT, Third Certification of Changes to Schedules to the

General Agreement on Tariffs and Trade, Geneva, 1974, p. 763. (footnote in
text.)
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"(a) All fees and charges of whatever character (other than. . .
export duties and other than taxes within the purview of Article I1I)
.mposed by contracting parties on or in connexion with. . .
exportation shall be limited in amount to the approximate cost of
se-vices rendered and shall not represent an indirect protection to
domestic products or a taxation of. . .exports for fiscal purposes.

"(b) The contracting parties recognize the need for reducing the
number and diversity of fees and charges referred to in sub-paragraph

(a).

"(c) The contracting parties also recognize the need for minimizing
the incidence and complexity of, . .export formalities and for
decreasing and simplifying. . .export documentation requirements.'

For exceptions to the above provisions see paragraphs 6 to 8 below.
II1. General Exceptions.

€. According to paragraph 9(b) of Article XV nothing in the General Agreement

shall preclule:

""the use by a contracting party of restrictions or controls on. . .
exports. the sole effect of which, additional to the effects
permitted under Articles XI, XII, XIII and XIV, is to make effective
such exchange controls or exchange restrictions."

7. Article XX entitled "General Exceptions" reads as follows:

“Subject to the requirement that such measures are not applied
in a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on intermational
trade, nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures:

(a) necessary to protect public morals;

(b)

necessdry to protect human, animal or plant life or health;
(¢) relating to the importation or exportation of gold or silver;

(d) necessary to secure compliance with laws or regulations which
are not inconsistent with the provisions of this Agreement, including
those relating to customs enforcement, the enforcement of monopolies
operated under paragraph 4 of Article I1 and Article XVITI, the

protection of patents, trade marks and copyrights, and the prevention
of deceptive practices;
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(e) relating to the products of prison labour;

(f) imposed for the protection of national treasures of artistic,
historic or archaeological value;

(g) relating to the conservation of exhaustible natural resources if

such measures are made effective in conjunction with restrictions on
domestic production or consumption;

(h) undertaken in pursuance of obligations under any
intergovernmental commodity agreement which conforms to criteria
submitted to the CONTRACTING PARTIES and not disapproved by them or
which is itse!f so submitted and not so disapproved;

(i) involving restrictions on exports of domestic materials
necessary to ensure essential quantities of such materials to a
domestic processing industry during periods when the domestic price
of such materials is held belov the world price as part of a
governmental stabilization plan; Provided that such restrictions
shall not operate to increase the exports of ¢r .2 protection
afforded to such domestic industry, and shall not depart from the
provisions of this Agreement relating to non-discrimination;

(j) essential to the acquisition or distribution of products in
general or local short supply; Provided that any such measures shall
be consistent with the principle that all contracting parties are
entitled to an equitable share of the international supply of such
products, and that any such measures, which are inconsistent with the
other provisions of this Agreement shall be disccniinued as soon as
the conditions giving rise to them have cessel tou exizfr, The
CONTRACTING PARTIES shall review the need for this sub-paragraph nct
later than 30 June 1960."

8. According to Article XXI entitled "Security Exceptions' nothing in the

General Agreement shall be construed:

(a) to require any contracting party to furnish any information the

disclosure of which it considers contrary to its essential security
interests; or

(b) to prevent any contracting party from taking any action which it

considers necessary for the protection of its essential security
interests

(i) relating to fissionable materials or the materials from
which they are derived;
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9.

‘)‘)l

(ii) relating to the traffic in arms, ammunition and implements
of war and to such traffie in other goods and materials as
i~ carried on directly or indirectly for the purpose of
supplying a military establisnment;

(iii) taken in time of war or other emergency in international
relations; or

‘e¢) to prevent any contracting party from taking any action in

pursuance of its obligations under the United Nat:ons Charter for the
maintenance of international peace and security.”

Other provisiuns relating to export restrictions and charges

In the context of the objectives of paragraph | of Article XXXVI,

including sub-paragraph (f) of the Article, the following provisions have a

bearing on expart restrictions and chargas:

(a)

(b)

(¢)

Paragraph 4 of Article XXXVI:

"“iven the continued dependence of many less-developed
contracting part.es on the exportation of a limited range of primary
products, there is need to provide in the largest possible measure
more favourable and acceptable conditions of access to world markets
for these products, and wherever appropriate to devise measures
designed to stabilize and improve con'itions of world markets in
these products, including in particu! measures designed to attain
stable, equitable and remunerative prices, thus permitting an
expansion of world trade and demand and a dynamic and steady growth
of the real export earnings of these countries so as to provide them
with expanding resources for their economic development."

Paragrap® 5 of Article XXXVI:

"The rapid expansion of the economies uf the l:ss—developed
contracting parties will be facilitated by a diversification of tiz
structure of their economies and the avoidance of an excessive
dependence on the export of primary products. There is, therefore,
need for increased access in the largest possible measure to markets
under favourable conditions for processed and manufactured products

currently or potentially of particular export interest to
less-developed contracting parties.”

Paragraph 9 of Article XXXVI:

"The adoption of measures to give effect to these principles and
objectives shall be a matter of conscious and purposeful effort on
the part of the contracting parties both individually and jointly."
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Paragraph 2(a) of Article XXXVIII:

In particular, th- CONTRACTING PARTIES shall:

where appropriate, take action, including action through inter-
national arrangements, to provide :mproved and acceptable conditions
of access to world markets for primary products of particular
interest to less-developed contracting parties and to devise measures
designed to stabilize and improve conditions of world markets in
these products including measures designed to attain stable,
equitable and remunerative prices for exports of such products.,’

Publication and notification

Article X is entitled "Pchlication and Administration of Trade

Regulations'. Paragraph 1 of this Artic'e reads:

"Laws, regulatiouns, judicial decisions and administrative
ruiings of general appliciation, made effective by any contracting
party, pertaining tu the classification or the valuation of products
for customs purposes, or to rates of duty, taxes or other charges, or
to requirements, restrictions or prohibicions on imports or exports
or o~ the transfer of payments therefor, or affecting their sale,
distribution, transportution, insurance, warehousing, inspection,
exhibition, processing, mixing or other use, shall be published
orcmptly in such a manner as to enable governmeats and traders to
become acquainted with them. Agreements affecting international
trade policy which are in force between the government or a
governmental agency of any contracting party and the government or
governmental agency of any other contracting party shall also be
published. The provisicns of this paragraph shall not require any
contracting party to disclose confidential information which would
impede law enforcement or otherwise be contrary to the public

interest or would prejudice the legitimate commercial interests of
particular enterprises, public or private."

Paragvaph 3 of this Article reads:

"(a) Each contracting party shall administer in a uniform,
impartial and reasonable manner all its laws, regulaticns, decisions
and rulings of the kind described in paragraph 1 of this Article.

"(b) Each contranting party shall maintain, or institute as soon
as practicadle, judicial, arbitral or administrative tribunals or
procedures for the purpose, inter alia, of the prompt review and
correction of administrative action relating to customs matters,

Suc!i tribunals or procedures shall be independent of the agencies
entrusted with administrative enforcement and their decisions shall
be implemen_ed by, and shall govern the practice of, such agencies
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unless an appeal is lodged with a court or tribunal of superior
jurisdiction within the time prescribed for appeals to he lodged by
importers; Provided that the central administration of such agency
may take steps Lo obtain a review of the matter in another proceeding
if there is good cause to believe that the decision is inconsistent
with established principles of law or the actual facts."

11. Paragraph 4(a) of Article XVII, entitled "State Trading Enterprises",

reads with the wording relating to imports omitted:

"Contracting parties shall notify the CONTRACTING PARTIES of the

products which are. . .exported from their territories by enterprises

of the kind described in paragraph 1(a) of cthis Article."”

10.5.2. Background

Although the bulk of negotiations on the MTN has focused upon
problems of restrictions on importations, recent experience has shown that
restrictive practices regarding the exportation of goods or services from a
country may be as disruptive to the world economic system as restrictions on
importations. 1/ The Congress expressed its concern regarding the disruptive

effects of export restrictions in the Trade Act of 1974, when in section 121 (a)

(7) and (8) it instructed the President to take action to bring about trade

agreements that would be consistent with the following principles:.

(7) the improvement and streagthening of the provisiuns of
GATT and other international agreements governing access to
supplies of food, raw materials, and manufactured or
semi-~manufactured products including rules and procedures
governing the imposition of export controls, the denial of fair
and equitable access to such supplies, and effective
consultative procedures on probiems of supply shortages,

(8) the extension of the provisions of GATT or other
international agreements to authorize multilateral procedures
by contracting parties with respect to member or nonmember
countries which d=2ny fair and equitable access to supplies of

1/ See Pollack, '"The Economic Consequences of the Energy Crisis,” 52
Foreign Affairs 452 (April 1974).
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food, raw materials and manufactured or semi-manufactured

produc?a and thereby substantially injure the international

community.
In the early stages of the Tokyo Round the U.S. sought to improve the rules
governing the use of trade restrictions affecting exports and to add new
obligations. By November 1978, however, it had become apparent that an
agreement covering any ''new" rights and obligations would not be reached.
At present it appears that not even much strengthening of the present rules
will emerge from the MIN; only changes in disputes settlement procedures as
they might relate to export restraints will emerge from the negotiations. 1/

The increasing attention given to export restraints in international

trade necessitates that the current status of such restraints under the GAT>
be examined and general problems with the present rules be identified. In the
absence of a specific agreement it is obviously impossible to identify with
precision U.S. domestic legislative changes that may be required to implement
an international agreement on export reetrictions. The present analysis is
intended merely to briefly describe U.S. law regarding export restrictions to
<llustrate the myriad reasons for which export restrictions may now be

imposed, and which may be affected by a future agreement.

The Use of Export Restrictions

Export restrictions come in a variety of types and are used for a
variety of reasons. Assistant Secretary of the Treasury C. Fred Bergsten has

identified several reasons for the use of such regtrictions including:

1/ Executive Summary, Framework (January 3, 1979), at 234.

Cps
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i)

(1) to reinforce domestic price controls;
(2) to improve the terms of trade;
(3) to avoid "unacceptable" price rises;

(4) to capture for exporting countries the scarcity rents generated
by other countries' import controls;
(5) to conserve limited resources;

(6) to develop domestic processing industries;
(7) to avoid physical shortages;
(8) for revenue reasons;

(9) to limit the military and economic capability of other
countries;

(10) for foreign policy reasons. 1/
The methods used to restrict exports have included quantitative
res rictions on exports, taxes on exports, quantitative restrictions on

domestic production, and taxes on domestic production. 2, The products that

have been restricted by various countries in the past include textile

machinery, rice, soybeans, bananas, bauxite, and of course, oil.

The wor ldw pattern of inflation is seen by many authorities as the

primary factor lying behind the increased use of export restrictions. In the

words of Bergsten:

They (export restrictions) usually represented national efforts
to export inflation and the effects of shortages, especially of raw
materials, just as import controls represented national efforts to
export unemployment and the effects of excess production. 3/
1f one goal of the export restriction is to increase export earnings,

or at least avoid reductions in such earnings, the restrictions most likely to

be effective are those which are undertaken (1) for a limited period, (2) in a

good with few substitutes, and (3) by a country or group of countries which

1/ Bergsten, "Completing the GATT. Toward New International Rules to Govern
Export controls,"” British-North America Committee (1974) at 5-10 (as quoted in

J. Jackson, Legal Problems of International Economic Relations 916 (1977))
2/ 1d. at 6.

3/ 1d. at 2.
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largely dominate the world market. 1/ Because of the potentially high costs

of maintaining :xport restrictions on goods that do not meet these criteria,

in the long run countries may be hesitant to impose restrictions on other

goods regardless of the goals that they wish to achieve.
The present GATT provisions regarding export restrictions have been

criticized largely for two reasons: (1) the exceptions provided render any

prohibition on their use meaningless and (2) the lack of an effective disputes

mechanism makes enforcement of any rules impossible. Export restrictions are

mentioned in several sections of the GATT. 2/ 1In 1950 the Contracting Parties
to GATT examined several Lypes of quantitative export restrictions and

determined that the following ones were violative of GATT, falling outside of

exceptions:

(i) export restrictions used by a contracting party for the
purpose of obtaining the relaxation of another contracting
party's import restrictions;

(ii) export restrictions used by a contracting party to obtain
a relaxation of another contracting party's eaport
restrictions on comodities in local or general short

1/ 1d. at 15.°
g/ Export restrictions provisions include the following:
(1) Art. I - MFN treatment .
(2) Art, VIII - Fees on exportation are to be l.mited tv the
approximate cost of services rendered.
(3) Art. X - Requirement of publication of export regulations.
(4) Art. XI - Quantitative Restrictions (QR's) prohibited for

exports. Exceptions provided for: (a) restrictions for prevention

or relief of critical shortages of foodstuffs; (b) restrictions
for standards.

(5) Art. XIII - Non-discriminatory administration of QR's.
(5) Art. XIV - Exceptions to Art. XIII non-discrimination.
(7) Art, XVI - General exceptions to GATT.

(8) Art. XV - Restrictions permitteu for exchange control.
(9) Art, XXI - Security Exceptions

Art. XX - Generalized exceptions from GATT which must not be applied
“"arbitrarily” or "unjustifiably".
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suppiy, or aotherwise to obtain an advantage in the procurement
from another contructing party of such commodities;

restr ictions used by a contracting party on the export of raw
materials, in order to protect or promote a Jdomestic
fabricating industry; and

export restrictions used by a contracting party to aveid price
competition among exporters. 1/

Despite the declaration that such restrictions are unwarranted under

GATT the present provisions contain ample exceptions to enable a country that

is determined

provision that fits its situation.

to impose export restrictions in conformance with CATT to find a

The general exceptions found in Article XX

include measures:

(a)
(b)
(c)
(d)

(e)
(f)
(g)
(h)

(i)

(»

necessary to protect public morals;

necessary to protect human, animal or plant life or health;
relating to the importation or exportation of gold or silver;
necessary to secure compliance with laws or regulations not
inconsistent with GATT, including laws concerning patents,
trademarks, and deceptive practices;

relating to the products of prison labor;

imposed to protect national historic or artistic treasures;
relating to the cunservation of exhaustible natural resources;
undertaken pursuant to commodity agreements conforming to
certain criteria;j

involving restriction on exports of domestic materials necessary
to ensure essential quantities of such materials to a domestic
processing industry during periods when the domestic price of
such materials is held below the world price as part of a
governmental stabilization plan;

essentiagl to the acquisition or distribution of products in
general or 'ocal short supply.

Article XI also permits certain export prohibitions, when they (1) are

temporarily applied to prevent or relieve critical shortages of foodstuffs or

other critical products, or (2) are necessary to the application of standards

1/ See The General Agreement on Tariffs and Trade, "™The Use of Quantitative

4,

Restrictions for Protective and other Commercial Purposes' (Geneva, 1950), at
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or regulations for the classification. grading, or marketing of commodities in
international trade.

Perhaps the most important exception to the present GATT rules is
the fact that Che provisicons only apply to quantitative restrictions, leaving
open the possibility that countries could apply export taxes or fees
consistent with GATT. Unlike the GATT provisions on import restrictions which
have tpbended to them tariff schedule concessions, the GATT obligations on
< pur estrictions contain no explicit provisiorn for concessions. Some

cad . 4 commentatcers have seen this lack of a concessions schedule as a major

pootlem, 1/

A disputes resolution mechanism is almost wholly lacking as GATT
stands today. In the history of GATT only three complaints against export
restrictions have been made, the last one having been made in 1952. 2/ 1In
theory, the export restrictions disputes should fall within the same
provisions that are to be used for import restrictions, Article XXII
(consultation) and Article XXIII (nullification cr impairment). But in

practice these articles have not been effectively used. The reasons for their

lack of use are probably the same reasons that the disputes resolution
mechanism has not been used with regard to import restrictions. They include
perceptions by some countries that the panels deciding the disputes are less

than impartial and that long delays are inevitable before a resolution of a

dispute is forthcoming. 3/ Coupled with the many rather vague exceptions to

1/ Roessler, "GATT and Access to Supplies,’ 9 J. World Trade L. 25 (1975).
2/ 1d. at 30.
3/ For a discussion of the general problems with disputes settlemeat, see

Jackson, "Governmental Disputes in International Trade Relations: A Proposal
in the Context of GATT," 13 J. World Trade L. 1 (1979).
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the obligations not to use export restrictions, the chances of a country

adversely effected by export restrictions receiving relief through the GATT

dispute resolution seem slim under the present provisions,

Changes Proposed and the Present Status of the Negotiations

By July 1978 it seemed that substantial progress had been made at

the MIN in Geneva on the issue of export restriction. The MTN delegates

reported that for the first time the developed count: ‘es and the

LDC's had reached igreement on a working text. That text provided for several

major changes in the export restrictions provisions, These major changes are

as follows:

)

2)

Information relevant to consultations -

a) upon request, any export restrictions implemented under
Article I by QR's shall require the party imposing the
restriction to furnish information establishing that the
measure is consistent with the provisions of Article XIII;
b) restrictions under Art. XI shall require upon request a
showing that product shortages are "critical,” that the
products are "essential," and that the measures will be applied
"temporarily;"

c¢) restrictions under Art. XX shall require the party, upon
request, to show that the measure will not be applied
arbitrarily or unjustifiably and that other relevant

requi rements of Art. XX have been met.

Surveillance and follow-up - Tentative provision for a

subsidiary body which would review developments and advise the
contracting parties.

The U.S. MTN delegation also reported in November that the

negotiation of additional rights and obligations (contained in Part B of the

Note by the Secretariat) should address certain subject areas, but stated that

the conclusion of negotiations on these new rights and obligations were not to

be expected in the current round, Future negotiations on export restrictions

15/ See Note by the Secretariat, MIN/INF/20/Rev. 1, July 7, 1978,
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were to address the following:

(1) More precise definitions - particularly needed for determining
when QR's can be used; alaso needed for deciding the duration of
"temporary" export restrictions;

(2) Discriminatory action under Article XX - eliminating the
possibility of such action;

(3)  Export embargoes ~ whether the use should be subject to rules
separate from rules on export restrictions in general;

(4)  Progressive lieralization of restrictions - including problems
over the base period to be used;

(5) Binding of export taxes - the negotiation of such binding and
their inclusion in the GATT Schedules, including problems
relating to emergency action and renegotiation;

(6) Developing countries - consideration of their special problems.

10.5.3 Implementation
Because the MIN has not made much headway with regard to export

restrictions it would be pointless to undertake a paragraph by paragraph
description of current U.,S. laws permitting export restrictions and an
analysis of how such laws would have to be changed to bring them into
conformance with new GATT obligations. What follows instead is a brief
description and analysis of the major U.S. laws dealing with export
restric. ns. Severel of the less far-reaching U.S. laws which contain
provisions for export restrictions are contained in Appendix A.

A. Section 301 of the Trade Act of 1974.

Section 301 1/ grants to the President the power to "take all

1/ 19 U.5.C. 2411 (1976). Section 301 provides in full:

(a) Whenever the President determines that a foreign country or
instrumentality--

(1) maintains unjustifiable or unreasonable tariff or other
import restrictions which impair the value of trade commitments made
(Cont inued)
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(Continued)

to the Urited States or which burden, restrict, or discriminate against United
States commerce,
(2) engages in discriminatory or other acts or policies which
are unjustifiable or unreasonable and which burden or restrict
United States commerce,
(3) provides subsidies (or other incentives having the effect
of subsidies) on its exports of one or more products to the United
States or to other fcreign markets which have the effect of
o substantially reducing sales of the competitive United States
© product or products in the United States or in those other foreign
markets, or
(4) imposes unjustifiable or unreasonable restrictions on
access to supplies of food, raw materials, or manufactured or

semimanufactured products which burden or restrict United States
commerce,

The President shall take all appropriate and feasible steps within his power
to obtain the elimination of such restrictions or subsidies, and he --

(A) may suspend, withdraw, or prevent the application of, or
may refrain from proclaiming, benefits of trade agreement
concessions to carry out a trade agreement with such country or
instrumentality; and

(B) may impose duties or other import restrictions on the
products of such foreign country or instrumentality, and may impose
fees or restrictions on the services of such foreign country or
instrumentality, for such time as he deems appropriate.

For purposes of this subsection, the term "commerce" includes services
associated with the international trade.

(b) In Jdetermining what action to tzke under subsection (a), the
President shall consider the relationship of such action to the purposes of
this Act. Action shall be taken under subsection (a) against the foreign
country or instrumentality involved, except that, subject to the provisions of
section 302, any such action may be taken on a nondiscriminatory treatment
tasis,

(¢) The President in making a determination under this section, may take

.action under subsection (a)(3) with respect to the exports of a product to the
United States by a foreign country or instrumentaility if --

(1) the Secretary of the Treasury has found that such country
or instrumentality provides subsidies (or other incentives having
the effect of subsidies) on such imports;

(2) the 1International Trade Commission has found that such
exports to the United States have the effect of substantially
reducing sales of the competitive United States product or products
in the United States; and

(3) the President find that the Antidumping Act, 1921, and
section 303 of the Tariff Act of 1930 are inadequate to deter such
practices.

(Continued)
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(Continued)

{d)(1) The President shall provide an opportunity for the presentation
of views concerning the restrictions, acts, policies, or practices referred to
in paragraphs (1), (2), (3), and (4) of subsection (a).

(2) Upon complaint filed by any interested party with the special
Representative for Trade Negotiations alleging any such restriction, act,
policy, or practice, the Special Representative shall conduct a review of the
alleged restriction, act, policy, or practice, and, at the request of the
complainant, shall conduct public hearings thereon. The Special
Representative shall have a copy of each complaint filed under this paragraph
published in the Federal Register. The Special Representative shall issue
regulations concerning the filing of complaints and the conduct of reviews and
hearings under this paragraph and shall submit a report to the House of
Representatives and the Senate semi-annually summarizing the reviews and
hearings conducted by it under this paragraph during the preceding 6-month
period.

(e) Before the President takes any action under subsection (a) with
respect to the import treatment of any product or the treatment of any
service -~

(1) he shall provide an opportunity for the presentation of
views concerning the taking of action with respect to such product
or service,

(2) upon request by any intevested person, he shall provide for
appropriate public hearings with respect to the taking of action
with respect to such product or service, and

(3) he may request the International Trade Commission for its
views as to the probable impact on the economy of the United States
of the taking of action with respect to such product or service.

If the President determines that, because of the need for expeditious action
under subsection (a), compliance with paragraphs (1) and (2) would be contrary
to the national interest, then such paragraphs shall not apply with respect to
such action, but he shall thereafter promptly provide an opportunity for the
presentation of views concerning the action taken and, upon request by any
interested person, shall provide for appropriate public hearings with respect
to the action taken. The President shall provide for the issuance of

regulations concerning the filing of requests for, and the conduct of,
hearings under this subsection.

8u



233

appropriate and feasible steps" to obtain the elimination of certain
restrictions of foreign countries. Among the restrictions that the President
is empowered to respond to is one that "imposes unjustifiable or unreasonadble
restrictions on access to supplies of food, raw materials, or manufactured or
semimanufactured products which burden or restrict United States commerce." 1/

To date no complaint has been filed by an interested party in the
United States charging that 301(a)(4) 1s being violated. 2/

The most important point regarding section 301(a){(4) ies the wide
scope of authority that it grants the President to make responses. The House
Ways and Means Committee Report described the requirements for taking action

under this section as follows:

In this section 'unjustifiable' refers to restrictions which
are illegal under international law or inconsistent with
international obligations. 'Unreasonable' refers to
restrictions which are not necessarily illegal but which
nullify or impair benefits accruing to the United States under
trade agreements or otherwise discriminate against or unfairly
restrict or burden U.S. commerce. 3/

The Senate Finance Committee Report was even more explicit in its

insistence that section 301(a)(4) was to be interpreted without regard to GATT

procedures:

The Committee is not urging that the United States
undertake wanton or reckless retaliatory action under section
301 in total disdain of applicable international agreements.
However, the Committee felt it was necessary to make it clear
that the President could act to protect U.S. economic interests

1/ Section 301(a)(4).

z/ See Appendix C, Vol. No. I, Introduction and Overview of Legal Issues.
3/ House Report 95-571, 93d Cong.,
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vhether or not such action was comsistent with the articles of
an outmoded agreement initiated by the Executive 25 years ago
and never approved by the Congress. 1/

The prezent provisions of section 301 permit the President to impose
quotas to obtain the elimination of foreign export restrictions. 2/ The
actions taken by the fre.ident are to continue for an unlimited amount of
time. Under the terms of section 3C1 the Special Representative for Trade
Negotinﬁionl is required to conduct a review of complaints filed with it
alleging restrictions and, at the request of the complainant, must conduct
public hearinga. 3/ Generally section 301 actions were designed to be taken
on a selective ral:er than an MFN basis. 4/ Section 302 of the Trade Act of
1974 specifically provides for Congressional disapproval of section 301
actions taken on an MFN basis and restriction of the action to the country
which was applying the export restriction under section 301(a).

B. The Export Administration Act

The heart of U.S. law concerming export restrictions is 50 U.S.C.
App. 2401-2413 (1976). These sections, known collectively as the Export
Administration Act, are designed to effectuate several purposes. Section 2402
sets forth the Congressional policies embodied in the act, including the
protection of U.S. security, the protection of U.S. economy from the excessive

drain of scarce materials, the reduction of inflation, removal of foreign

1/ S. Rep. No. 93-1298, 93d Cong., 2d Sess. 166 (1974).

2/ See section 301(a)(B).

3/ See section 301(d)(2).

4/ See S. Rep. No. 93-1298, 93d Cong., 2d Sess. 166 (1974).
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export restrictions, and the prevention of international terrorism. 1/ The

power of the President to achieve the policies of section 2402 is set forth in

section 2403(b)(1), which states that "the President may prohibit or curtzi!

Lt

the exportation, except under such rules and reguiations as he shall

prescyibe, of any articles, materials, or supplies, including technical data

or other information. . . ." Section 2403(i) provides that the President's

authority to enact restrictions to protect the U.S. economy from scarcities of
materials or to reduce inflation shall include but not be limited to, the

imposit.on of export license fees." Section 2405 provides criminal penalties

for the knowing violation of any provision of the Export Administration Act.
The Export Administration Act, like section 301 of the Trade Act of

1974, provides wide discretion for Presidential action. The present GATT

exceptions from prohibition or the use of export restrictions parallel the

reasons for which restrictions can be used under the Export Administration Act

in several respects. For example, both GATT and the Export Administration Act

provide for use of restrictions to conserve scarce natural resources; both

allow restrictions to protect human life; both permit measures to relieve

critical shortages of supply.

The present Export Administration Act expires on September 30 of

this year. Some changes may be made with regurd to the stringesuncy ¢’ controls

under that Act. At present two bills have been introduced in the Congress

dealing with extension of authority, S. 737 and H.R. 3216 2/.

1/ See 50 U.S.C. App. 2402 (1976).

2/ See Bingham and Johnson, "A Rational Approach to Export Controls," 57
Foreign Affairs 894 1979).
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C. Other Important Controls

In addition to the Commcrce Department, which administers the
regulations issued pursuant to the Export Administration Act, two other
departments have a major role in national security related exports. The
Trading with the Enemy Act 1/ is administered by the Tr:asury Department.
Under the Mutual Security Act of 1954, 2/ the State Department administers a
licensing systen regarding arms, ammunition, and techknical data. A number of
other controls also affect a variety of products, including: (1) Narcotic
Drugs import and Export Act (21 USC 358 (1976)); (2) Atomic Energy Act of 1954
(62 USC 2011 et seq. (1976)); (3) Natural Gas Act of 1938 (15 USC 717 et seq.
(1976)); (4) Federal Power Act (16 USC 825 (1976)); and (5) Tobacco and Seed
and Plant Exportation Act of 1954 (7 USC 516, 517 (1976)).

With the gradusl eliminstion of import restrictions as distortions
and with contirued inflation throughout the world, it is probable that export
restrictions will play a larger role in the future of international trade. If
this is the case, it will be necessary to ensure all natiuns that relevant

information is available so that it may be determined if GATT is being

complied with. Rules explicitly dealing with the problems of export embargoes

and export tasxes may be necessary. Such changes in GATT would in all
probability require major changes in U.S. law, which at present allows a
number of opportunities to impose various export restrictions. Until such

agreements are entered into at the international level, however, U.S. export

laws will not require amendment.

/ 50 U.S.C. App. 1 et seq. (1976,
/ 50 U.S.C. Aps. 1878 (1976).

18] —
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Background and current status

Domestic and imported distilled spirits are subject to U.S. internal
revenue taxes; in addition, imported distilled spirits are subject to
U.S. import duties. The United States levies an internal revenue tax of
$10.50 on each proof gallon (or wine gallon, when the beverage is below
proof)1l/ of domestic and imported distilled beverages. In short, if the
beverage tests over 100 proof, it is taxed a proportionate additional amount
of the base tax; but if it is below 100 proof, it nevertheless pays the
full $10.50 per gallon base ratc. 2/ The U.S. import duty on distilled
spirits is assessed in the same manner as the excise tax, but at the
rate specified "per gallon" in the Tariff Schedules of the United States (TSUS).
In sum, the beverage which is assessed when it is below 100 proof actually
bears a higher tax or duty per unit of proof,

The internal revenue tax is assessed on domestically produced spirits
at a point in the production process when the product is at or above 100
proof, and before it has been "cut" (diluted with water) to the lower proof
at which it is normally bottled (for whiskey, usually 80 to 86 proof).
Imported spirits may alsc bLe assessed at this '"'low-tax-rate-point" in the
producticn process if they are shipped in bulk to the United States and
bottled after entering the country. However, 1f the spirits shibped
already have been bottled, they normally have been cut to 80-86 proof

(in the case of whiskey, more for some other beverages), and therefore

1/ 26 USC \5C01(a)(1). The term "proof" refers to the ethyl alcohol
content of a liquid at 60 degrees Fahrenheit stated as twice the percent
of ethyl alcohol by volume; e.g., a gallon of pure ethyl alcohol is 200
proof and is equivalent to 2 proof gallons. A "proof gallon" is the
equivalent of a U.S. gallon containing 50 percent of ethyl alcohol by
volume, i.e., 100 proof. A "wine gallon" is a standard U.S. gallon of
1iquid measure equivalent to a volume of 231 cubic inches.

2/ The majority of U.S. imports of distilled spirits less than 100° proof
enter the U.S. in bottled form.
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must pay approximately 14-20 percent more tax than the competing bottla of
domestic distilled spirits (or foreign spirits imported in bulk). For
example, the domestic producer of an 86 proof whiskey pays an internal
revenue tax of $9.03 per bottled gallon (proof-gallon assessment) on his
produact, while the foreign shipper of a bottled Canadian whiskey to the
United States pays a tax of $10.50 (wine-gallon assessment) on his product.
The imported Canadian whiskey also is assessed an import duty of 62 cents
per gallon (wine-gallon assessment) that is 9 cents more per gallon than 1f
the duty were assessed on a prcof gallon basis. In effect, the assessment
of the excise tax and duty on the bottled Canadian whiskey on a wine gallon

basis results in $1.56 per gallon difference compared to an assessment on

a straight proot gallon basis.

The European Community, Canada, .Jamaica, Trinidad and Tobago, Poland,
and Bangladesh have requested the elimination of the U.S. wine gallon
method of assessing U.S. excise taxes and import duties on specific dis-
tilled products (e.g., brandy, cordials and ligueurs, gin, Scotch and Irish
whiskey, other whiskev, preparations in chief part of spirits, rum, and
vodka) at the Mulvilateral Trade Negotiations (MIN) in Geneva. This issue
is not being dealt with multilaterally, but the United States has offered
to selectively eliminate the wine gallon assessment method on those products
requested, which correspond to individual tariff lines, in return for ade-
quate compensation from each of the requesting parties.

In effect this would mean repeal of the wine gallon method of tax
and duty asgessment and the imposition of 1increased tariffs, equal to
the value of the wine gallon margins of reveme protection, on specific
spirits from the primary supplying countries of those spirits which do
not provide reciprocal concessions.

The United States has reached agreement with respect to the elimina-
tion of the wine gallon assessment method with the EC, Canada and Finland.

While we are not aware of the precise concessions which the United States

-
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wr---wa tfade Representative that the United States has received conces-
sions from the EC concerning U.S. tariff and non-tariff measuie requests
on distilled spirits and agricultural products. The Canadian concessions
include the elimination of the '"Made In Canada/Not Made In Canada' pro-
visions from its tariff schedules, and tariff and non-tariff offers on
distilled spirits. The Finnish concessions responded to U.S. tariff

and non-tariff measure requests on distrilled spirits. It now appears
that Mexico (tequila), Trinidad and Tobago (bitters), Spain (brandy under
$9 per gallon), Israel (arrack), Peru (Pisco under $9 per gallon), and
Jamaica (rum) will not offer adequate compensation and thus will neces-

sitate tariff increases on the above named prodncts.

Tariff treatment

The current tariff treatment of spirits, spiritious beverages, and

beverage preparations is as follows.

P orqus ¢ : Rate of duty

GSP 14 item : Description : Column 1 3 Column 2
: 168.05 :Aquavit-- - 42¢ per gal. ¢ $5 per gal.
: 168.10 :Arrack-- : $1 per gal. : 485 per gal.

:Bitters of all kinds containing
¢ spirits: : :
A* : 168.15 : Not fit for use as beverages---: 94¢ per gal. : $5 per gal.

A :+ 168.17 : Fit for use as beverages—-——--—--: 50¢ per gal. : S$5 per gal.
: :Brandy: : :
: Pisco and singani:
: : In containers each holding

not over 1 gallon:

A : 168.18 : Valued not over $9 per :
: : gallon :  62¢ per gal. : §$5 per gal.
A : 168,23 : valued over $9 per gallon—-: $1.25 per gal. : $5 per gal.

.
.
hd .

1/ The "A" 1in the column entitled "GSP" indicates that the articles imported under
‘he particular TSUS item number are eligible for duty free treatment under the Gene-~
‘alized System of Preferences (GSP) 1if produced in a designated beneficiary developing
ountry. The "A*" for TSUS fitem 168.15 indicates that imports under this item from

11 beneficiary developing countries, except Trinidad, are eligible for duty-free
reatment under GSP.

-3-
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i !oISus ¢t : Rate of duty
GSP 1/ ¢ jrem : Descrifption : Column 1 Y Column 2

In containers each holding
over 1 gallon:

A 1 168.24 : Valued not over $9 per :
: : rallon—---c——emmme oo : 50¢ per gai. : S5 per gpal.
A : 168.26 : Valued over $9 per gallon--- 81 per gal. : $5 per rpal.

¢ Other: :
: In container: each holding not:
over 1 gallon: :

: 168,27 : Valued not over $9 per : :
: Rirllon———memm ey 62¢ per gal. @ S5 per gpal.

: 168.282¢ Valued over $9 ner gallon---: $1.25 per gal. : S5 per gal.
: In contaiuers each holding :
over 1 gallon: :

: 168.29 : Valued not over $9 per : :

: : gallon—~=cor—cm e 50¢ per gal. : S5 per gal.

: 168.322f Valued over $9 per gallon---: $1 per gal. : $§5 per gal.
A : 168.33 :Cordials, liqueurs, kirschwasser,: :

: and ratafla-~—-cccmm e 50¢ per gal. : S5 per gal,

: 168.34 -Ethyl alcohol for beverage : :

: PUTPOSES—==—~—m— e : $1.12 per gal. : S5 per gal.
A :168.35 :Gin-—c—cmm el : 50¢ per gal. : S5 per pal.

: 168.40 :Rum (including cana paraguaya)---: $1.75 per gal. : S§5 per gpal.

: :Whiskey: : :

: 168.45 : Irish and Scotch—=—e—ememmmaaao ¢ 51¢ per gal, : S5 per eal.

: 168.46 : Other-- -—- ~-~ -=: 62¢ per gal. : S5 per gal.

: :Tequila: : :

: 168.47 : TIa containers each holding not :

: over 1 gallon-~=—=rmccmmmaa—o : $1.25 per gal. : 85 per gal.
A : 168.48 : In containers each holding over: :

: 1 gallon--——emmm e : 81.25 per gal. : S5 per gal.

:0ther spirits, and preparations
: in chief value of distilled
spirits, fit for use as

beverages or for beverage :
purvoses: :

A : 168.52 : Spiritg—-—-e—cmecmmcmccceeeo: §1.25 per gal. : S5 per gal.
A : 168,55 : Other-——=eccmmmoe e : $1.25 per gal. : 85 per gal.
: 168.90 :Imitations of brandv and other :
: spirituous beveragegs—-==-—=—==-= : $2.50 per gal. : S5 per pal.

1/ The "A" in the column entitled "GSP" indicates that the articles imported
under the particular TSUS item number are eligible for duty free treatment under
the Generalized System of Preferences (GSP) if produced in a designated beneficiary
developing country.

2/ 1t should be noted that the rates of duty for certain brandy (items 168.2830,
168.2840, 168.3220, and 168.3240) have been temporarily increased by Executive
Order 11888 of November 24, 1975, in response to the unreasonable import restric-
tions maintaimed by the European Community upon imports of poultry from the United
States which directly and substantially burden United States commeree. These
temporary rates are designated by items 945.17, 945.18, 945.19, and 945.20 and
are listed in appendix A, page 14.
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Structure of domestic industry

The major distilled beverage products produced in the United States
are whiskey, vodka, cordials and liqueurs, gin, rum, and brandy. 1/ U.S.
production, exports, imports, and apparent consumption of these beverapes
are shown in the tables listed in appendix B (papes 15-35). 2/

The Department of Treasury reports that during fiscal vears
1972-76 the number of plants licensed by the Internal Revenue Service to
produce distilled spirits decreased from 148 to 129, while authorized
distilled spirit warehousing and bottling facilities decreased from 171
to 160. The number of distilled spirits rectifiers declined from 150 to
143 during the same period. 3/ 1In 1976 there were 2,755 importers and
10,164 wholesalers licensed for alcoholic beverage operations under the

Federal Alcohol Administration Act 4/ as shown in the following tabulation:

Year f Distilled spirits plants Im- f Whole—
ending : * :
: ¢ Warehousing : : porters : salers
June 30 . Distillers sand bottling : Rectifiers .
197 2——cmmmmmem—: 148 : 171 : 150 : 2,302 ¢ 9,720
1973 —mcmmmneee : 145 : 166 : 129 : 2,423 ' 9,796
1974me e e : 142 : 163 : 128 : 2,563 + 9,901
1975~ wemmmeeenes 136 : 162 : 146 ¢ 2,666 : 10,014
1976mamcnmm—m- -— 129 : 160 : 143 : 2,755 : 10,164

1/ The Code of Federal Regulations defines distilled spirits as ethyl
alcohol, hydrated oxide of ethyl, spirits of wine, whiskey, rum, brandy,
gin and other distilled spirits, including all dilutions and mixtures
thereof, for nonindustrial use, except that this term shall not include
mixtures containing wine, bottled at 48° proof or less, if the mixture
contains more than 50 percent wine on a proof gallon basis.

2/ Statistical tables for bitters and imitations of wines and imitations
of_ﬁrandy and other spirituous beverages (less significant distilled
beverages) are also included in appendix B.

3/ In brief, the 'Code of Federal Regulations defines a rectifier as a

person who purifies or refines distilled spirits or who mixes distilled
spirits or other liquor with any material.
4/ 271 CFR Chapter I.

-5-
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A few large concerns control the bulk of U.S. production and sales

of the whiskey industry. Most are manufacturer-importers who produce a

variety of products and operate import divisions for the imporiation and

sale of imported wﬁiskeys. It is believed the four largest companies

account for about half and the 10 largest for about 90 nercent

of total domestic shipments. Trade sources indicate about half

of U.S. vodka production is produced by five companies, but most U.S.
distillers produce one or more vodka brands. It i{s estimated that about
20 U.S. firms produce cordials and liqueurs and about half of these firms
consider cordial and liqueur production to be of major importance. Trade
sources indicate gin sales of four domestic cémpanies annually account
for about half of all gin sold in the U.S. market. It is estimated that
about a dozen firms produce rum (including those located in Puerto Rico
and the U.S. Virgin Islands). The industry is dominated by one firm which
is believed to supply about 70 percent of the domestic market. Wineries
are the principal U.S. producers of brandy and in 1976, 62 plants were
authorized to produce distilled fruit beverages. About half of these
establishments are believed to market brandy as a beverage, since much of
the Californtia production is shipped to other compandes where it is

bottled under a variety of labels.

Domestic production

During 1973-77, U.S. distilled spirit production considered in the

\
aggregate, increased from about 306 million wine gallons valued at about

$1.3 billion to 319 millinn wine gallons valued at $1.6 billion (table 1). 1/

1/ There 1s no information available on domestic production of bitters
and imitation brandies and other imitation spirituous beverages.

-6-
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Domestic whiskey production declined from 147 million wine gallons
to 123 million during 1973-77 (table 2), while production of
miscellaneous spirituous beverages (mostly vodka) increased from about
71 million wine gallons to 102 million (table 5). During the same
period, U.S. gin production decldned from about 37 million wine gallons
to 33 million (table 7), while domestic production of cordials and
liqueurs remained relatively unchanged at 26 million wine gallons (tuble 9).
During 1973-77, domestic rum production increased {rom 13 million
wine gallons to 19 million (table 11), while brandy production increased

from 13 million wine gallons to 15 million (table 14).

Imports

The quantity and value of imports of U.S. distilled spirits are shown
in tcotal (table 1) and by type in the tables of appendix B. In 177/, total
U.S. imports of these distilled beverages amounted to apout 125 million
wine gallons valued at approximately $674 million, compared to imports of

about 116 million wine gallons valued at approximately $591 million in 1973.
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U.S. imports of whiskey in 1977 amounted to about 101 million wine
sallons valued at $527 millionu (table 2). The United Kingdom and
Canada were the chief suppliers, respectively accounting for 58 and
41 percent of the total value of whiskey imports (table 3). Imports of
cordials and liqueurs reached a record high of 5.8 million wine gallons
valued at $58.9 million in 1977 (table 9). France and Italy each
supplied about 28 percent of the total value of these imports (tablel0).
U.S. brandy imports amounted to 3.5 million wine gallons valued at
$42.0 million in 1977 of which France supplied about 87 percent (tables 14 and
15). Imports of gin in 1977 reached 5.3 million wine gallons valued at
$32.5 million (table 7). 7rhe United Kingdom supplied 99 percent (table 8).
Imports of miscellaneous spirituous beverages (mostly tequila) were 7.8
million wine gallons valued at $17.1 million in 1977 (table 5). Mexico
supplied 78 percent (by value) of the total (table6). 1In 1977 U.S.
imports of rum amounted to 798, 000 wine gallons valued at $1.7 million,
with Jamaica supplying 62 percent (by value) of the total (tablesll and 12).
Imports of bitters reached 225,000 proof gallons valued at $1.2 million in
1977 (table 17), Trinidad and Tobago and Italy each supplied about 49 percent
of the total value (table 18). Imports of imitation wines, brandies and other

spirituous beverages are minczt.

Apparent U.S. consumption

During 1973-77 apparent U.S. consumption of whiskey, cordials and
liqueurs, brandy, gin, miscellaneous spirituous beverages (primarily
vodka and tequila), and rum, considered in the aggregate, is estimated to
have increased from 415 million wine galloms to 437 million (table 1). During
1973-77 U.S. consumption of whiskey declined from 240 willion wine gallons
to 219 million (table 2), cordial and liqueur .onsumption increased from
29.6 million wine gallons to 32.0 million (table 9), brandy consumption

increased from 16.3 million wine gallons to 19.2 million (table 14), gin
-8~
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consumption declined from 41.5 million wine gsllons to 38.2 million (table 7),
miscellaneous spirituous beverage consumption increased from 74.4 million
wine gallons to 109.4 million (table 5), and runm consumption increased from

13.4 million wine gallons to 19.8 million (table 11).

Potential effect on revenuel/

It is estimated that the following additional excise taxee and imported
duties were collected from individual countries in 1977 as a result of
using the wine-gallon/proof-gallon method of assessment rather than a

straight proof gallon method for imported bortled distilled spirlts:zj

Egtimated Addi- °*

. . Type of
Source %ional Tax & Duty
: Collected Spirit
:Thousand dollars :
United : :
Kingdom==—=cen-- : 61,763 :Scotch, Gin, Brandy, Cordials and
: ¢ Liqueurs, etc.
France==-==—==-== : 9,033 :Cordials and Liqueurs, Brandy, etc.
Italy-~-mc—eecem—m : 4,022 :Cordials and liqueurs, bitters,
: :  etc.
Ireland=-~~=--m=m- : 353 :Irish whiskey, cordials and
: ¢ liqueurs, etc.
Denmark-=~~--~==m=- : 187 :Cordials and liqueurs, aquavit,
: etc.
West Germany------ : 157 :Cordials and liqueurs, brandy,
: T etc.
Netherlandg—------ : 62 :Cordials and liqueurs, etc.
Canada-=~~-====me—=: 37,941 :Canadian whiskey, etc.
Mexico-—~-venmmma=; 651 :Tequila, brandy, etc.
Spain-e=c-cemecnnma: 560 :Brandy, cordials and liqueurs,
: : etc.
Greece——~-~—mac==- : 354 :Cordials and liqueurs, brandy,
: : ete.
Jamaica---~—~-ee-w-t 188 :Rum
Poland---=~—~-~ m——— 55 :Vodka, etc.
Portugal~-~—=~=m==; 33 :Brandy, cordials and liqueurs,
: 1 etc.
All others——=-m—-- : 5,963 :Various
Grand total--: 121,322

1/ See also the Commission's report of May 11, 1979, to the Subcommittee
on Trade of the House Ways and Means Committee on the effect of implemen-
tation of the MIN on U.S. imports and customs revenues.

2/ Estimations based on the assumption that imports of distilled spirits
in containers less than 1 gallon were subject to internal revenue tax and
Juty on a wine gallon basis. Tex and duty on these imports were estimated
on the usual proof of such imports when imported.

50-139 0 - 79 - 16 -9
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The wine-gallon/proof-gallon method of assessment provides a

significant source of revenue to the U.S. Treasury. It is estimated that

in recent years the United States has collected $110-121 million annually

in additional revenues resulting from the present method of assessment
compared to those which would have been collected using a method based

only on a proof-gallon basis. 1In 1977, about 51 percent of the estimated

difference in the extra revenue collected on imports by the two methods

was from the United Kingdom, while about 31 percent was collected on

imports from Canada. Significant amounts were also collected on imports

from France and Italy. It is estimated that the addition2’ revenue resulting
from the wine-gallon/proof-gallon method annually accounts tor about 15

percent of all U.S. excise taxes and import duties collected on imported

distilled spirits.

Widely divergent views on the consequence of the removal of the wine-
gallon/proof-gallon system have been put forth by tne U,S, distilled spirit
producers and by importers. At one extreme, it is contended that the
difference in tax and duty collections would be simply transterred from
receipts of the U.S. Treasury (approximately $120million) to receipts of
the importers and foreign producers without change in existing trade
practices or patterns. On the other extreme, it is suggested that the
amount of the overpayment would be largely passed on to consumers in the
form of reduced prices for imported distilled spirits (with a concomitant
increase in competition for domestic spirits and possibly complete

elimination of the practice of importing bulk spirits for bottling in the

United States.)

The actual division to be realized is provably impossible to predict.

-10~
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However, it is likely that if foreign producers and importers realize
cost-savings from a change in the method of assessment, they are more
likely to use the savings for increased advertising rather than reduce
costs to consumers, inasmuch as distilled beverage demand generally is

relatively price inelastic.

U.S. implementation

In order to implement the agreements eliminating the wine gallon assess-
ment method it will be necessary for Congress to enact legislation amending
the Internal Revenue Code and the TSUS to provide for the assessment of taxes
and duties on the basis of proof gallon. Specifically, this necessitiates:

1. the modification of section 5001(a) of the Internal Revenue

Code of 1954 (26 U.S.C. 5001(a)) to remnve referances to the
wine gallon assessment method;

2. the modification of headnote 2 to part 12, of schedule 1 of
the TSUS (19 U.S.C. 1202) to delete the phrase "each and
every gauge or wine gallon measurement is counted as at
least one proof gallon";

3. the modification of the column 1 and column 2 rates of
duty in subpart D of part 12, schedule 1 of the TSUS to
a proof gallon basis;

4., the conversion of column 1 rates of duty, on spirits from
the primary supplying countries of those spirits which have
not provided reciprocal concessions, to rates of duty which

would maintain existing wine gallon margins of revenue pro-
tection; and

5. the conversion of all column 2 rates of duty in subpart D of
part 12, schedule 1 of the TSUS to rates which would maintain
existing margins of revenue protection.
A conversion of all column 1 and column 2 rates of duty in subpart D, part 12,
schedule 1 of the TSUS to rates of duty which would maintain existing wine
gallon margins of revenue protection in the absence of the wine gallon assess-

ment method is provided in appendix C.

-11-
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In addition to the above necessary legislation the Administration

has made the following additional legislative proposals which--

1.

would convert to an "all-in-bond" system of taxation
on distilled spirits. Excise taxes would be imposed
on products based on their bottled proof rather than
on the proof of uncut spirits,

would repeal the rectification tax of 30¢ per proof

gallon on purified or blended distilled spirits or
wines,

would repeal the 30¢ per proof gallon tax on brandies
aged in wood less than two years at the time o¢ first
mixing or blending, and

would repeal the $1,92 per wine gallon tax on cordials
and liqueurs.

-12-
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Appendix A

Part 2, Subpart B, Appendix to the
Tariff Schedules of the United
States Annotated
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TARIFF SCHEDULES OF THE UNITED STATES ANNOTATED (1978)

APPERDIX TO THE TARIFF SCHEDULES Poge i1
Part 2. - Temporary Modifications Prociaimed Pursuant to Trage- Agreements Legislation 9-1-»
$§45,13 - 948.¢
Sat taite Maves of Daty
It . Prdleies of
fis Quantity 2
Subpart . - Temporary Modifications Pursuant to
Section 352 of thy Trade Expansice
Act of 1983
§4%,23 1 3/ | Petate staceh (provided for in item 132,900 cusinconnns ¥ 2.9¢ per 1b. fo thonge
Prandy:
Provided for ¢ 1tes 168.20:
$49.17§ §/ Valued over $1), Dyt net over 517 per gollem.. Y $3 pev gal. e chasge
sy L/ Yolued over $17 por galioBeccccsrcccscsvonness ¥ 3 per gal. fio change
Provided ler 48 1tes 188.31:
0910} 1/ g tvelued over $9, but set ever §1) per gelles... / 83 per gal. e chorge
ws.0| 3/ Talued ovar $17 por galloBecccsaccrrecrinanses / ') per gal. e chenge
0:3.091 1/ | Dentrine snd soluble er chomically trested otarches
(provided tor 18 100w 491,30} sccccacnsarcennarsrncccene 'Y 3¢ per 1b. e choage
923,601 i 1 Autemebile truche valued ot §1,000 ov sore (previded
107 10 10em $92.02)ccicecrrecccransrrvonsessrsssesceccas Y 198 od vel. fs chasge

Subpart C. - Deleted

Subpart D, - Deleted

1/ Sex Appendix statisticel hesdnate 1.

-1y-
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Appendix B

Statistical Tables
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Table 1.--Distilled beverages:

Estimated production, exports,
imports, and apparent consumption, 1973-77
: Pro- : : ¢ Apparent :Ratio of imports
Period : d :+ Exports : Imports : con- : to consumption
uction
: : : : sumption : (percent)
Quantity (1,000 wine gallons)

1973 - : 306,447 : 6,696 : 115,821 : 415,359 : 27.9
1974~ccmccc s 313,183 : 7,455 : 120,058 : 417,348 : 28.8
1975 : 327,551 : 6,561 : 124,355 : 444,572 : 28.0
1976 - : 317,822 : 5,834 : 123,372 : 430,517 : 28.7
1977 ——- : 318,734 : 5,915 : 124,664 : 437,138 : 28.5

: Value (1,000 dollars)
1973 : 1,308,096 : 1/ : 591,490 : 1/ 1/
1974ccmcrmcmccae. : 1,350,378 : 1/ : 622,320 : 1/ : 1/
1975 1,577,218 : 1/ : 642,508 : 1/ : 1/
1976 : 1,578,745 : 1/ : 674,500 : 1/ : 1/
1977 : 1,605,622 : 1/ : 674,336 : 1/ : 1/

1/ Not available.

Source: Production and/or shipments compiled from official statistics of the
U.S. Department of the Treasury and the U.S. Department of Commerce; value of
production based on official statistics of the U.S. Department of Commerce and

the Bureau of Labor Statistics; imports and exports compiled from official
statistics of the U.S. Department of Commerce.

International Trade Commission.

-16-
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Table 2.--Vhi-tey : Producers shipments, exports, {mports, and apparent
consumption, 1968-77.

: T : T Ratlo ot
Troduce- : : : Apparent $olipertn 1o
Poeriod o :‘:;‘:f‘ f".” : o Expartsf lepargsd/ c COMEURES e
o s e e _‘.‘ e P e b ,_E’_f[‘_gf-.'_,~(J\_‘ toant)
. Quantity ( 1,000 wine gallens)
1968« - cmevmmann s 16),037 ¢ 2,249 70,491 ;228,423 N
1960w meeee et 169,137 2,98¢ 79,003 ;244,090 . 32
197¢ 167,012 3,651 ¢ 85,692 . 248,633 . 34
1971 K 161,917 4,396 95,012 252,309 . 36
1972 ccm e . 159,77 4,853 94,675 . 248,555 38
1970+ meeee an 146,627 5,906 99,800 ; 240,102 42
1974 -+ - ees o 143,567, 6,420 101,798 ; 230,37 %]
1975 - mem- g 143,034 6,225 . 104,482 . 240,772 . 43
T T 125,381 5,402 101,974 ¢ 211,674 47
1977 =-cnme - 123,419 5,500 101,126 218,633 &6
: Value ( 1,000 dollars)
1008 ceacemenn; 711,402 8,200 195,802 8/ 5/
. LA S 9,468 436,772 5/ 5/
762,000 | 11,617 | 457,078 . 7 3/
769,676 | 14,997 | 480,652 | 3 oy
_ ; 788,423 | 15,605 | 456,075 | 3. Ky
1973 e e e 733,870 19,157 | 488,32, Y 1Y
p T 728,461 | 21,430 | 518,159 5/ . S/
e 528,860 | 21,300 523,206 s/ . 3/
- 771,0v4 1 2,00 0 S, 9 35 3
T "760,304 | 2,850 0 520,915 | 5 5/
H i : :
; ; ; N -
f Averape wnit value (per wine gallon)
$4.42 $3.65 : $5.62 ;
4.42 3.18 5.53
4.% 3.74 ; 5.33
4.63 3.44 5.03
4.9 3.24 4.80
5.01 3.24 4,89
5.07 3.3 5.09

5.80
6.15
6.21

3.43
4.10
3.93

s B 88 B3 s be o6 mp we @b 60 6o w0 #s e se es

s me e %a e e em we e A% s es et sv e

-
“e es em on es be Be se e se v se e

[T

YR TGt T TTa o By thi Bur.su of Aleel v,
Tobiacew and Fderapr, e g £ (V) tibay ornorted and to exlule bottiin v ot loreige
whichey §ooortc ! dn bl o Vatus s basc b vn reperted value of 3 teded while oo g the w7
Cones of 0 afartinas for the persed Jors-db and the 177 Cenvin of “anu iwes foy the
perind 197207 adinoted yeatdv g cocor Lo e with tte whosesale nrice in or whiskey of
the Lorcau of ator Statistice, 2/ i ledo s adiustmeat dn esports of bulk whilcrsry Lo cotvert
procef  loas to sine alto 0 3 Tactede s adjesiront In Lagorts of Lulk whicke . Lo ceavert
proct gallo e o vane e boscd ones 0 vt peear whoa bottled. 47 Allovance 1udc for
Muaer expor L o Corcien wodstey. 3/ aag v - niaglul wfuee valuen at difforeat trade leve ls
dre et o© cvaraatog -

Soarce: TN SR TT RIAET O CY B TRV W I TR NPT B tootde . ol the weS, Depattwent ol the Treasmy
and the Uy B o o ta e v b fopreduction basc b on ofilodal stath tice of tie
Wativ Bepart- st o Gare Per aa' the B0 a o Db tretintbe g Ieperts and exports cepabod
fro cfflei ol L tiahes ot dhe UGS Depoateent of €0 e, AMju teat Ly the Y.le Inter-
wot bonl o Geotiee ton ) .-
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Tahle §,--Miocellansous spiritucus beversge products § Production,
exports, importa, and spparent consumption, 1968-77,

cer tE L ee e . A S A i aa s s ey m— e B R L T L T DD R R—
. . B

; Arparent D
lr.vportsy' Cunse p. b dEoerts to

N .
Produs ¢ Faports z/;

: tiom)/

: ConsL Pt ien
e e s e [N SO ;_t_‘_ﬂ.n X I SUSXYUS B
Quantity (1,000 wine uuonl)

R R 41,409 : 88 : 17 . 42,326 . 2.
1009 : 45,688 : 42 1,048 ; 46,736 . 2.
1970 - - : 30,6432 : 20 1,20 . 51,552 . 2
R B ] 56,918 : 25 1,661 . © $8,3719. 2
1INV e 63,208 : . 40 2,065 . 65,273 . 3
19i3 70,952 : 553 . 3,432 . 14,306 . &
1974 80,067 471 . $,188 . 85,255 . 6
1975 91,387 : 4 6,149 . 97,5% . 6
1976 : 98,089 : 23 : 5,97 : 105,123 : 5.
L SERS 101,556 : ¢ 23 : 7,846 : E 109,402 | 2

\':\lnc (1 000 dolhrs)

1968+ cceeeena : 141,493 ; : 2,277 . &/ :
1969 - e ee o 156,114 ; H 2,651 . &/ .
1970 ------ 177,673 ; : 2,620 . - &/ .
1971 e neeaen: 203,424 : : 3,741 ; &/ :
1992 < e ot 209,344 ;  NoOT : 4,723 &
117 FAPPRP 238,043 : AVAILABLE 7,708 . &/ :
| S 272,309 ; : 12,322 ; Y] :
1975 ceceniaaen : 354,124 . : 14,656 . &/ :
1926 - oas; An4 816 ; : 15,587 . LY} :
17 e ceer 423,083 : 17,081 ;. ¥/ :
: . . . .
. .\\Lr*go unit value (pcr vino u)lon)
1968 - oot seemt T $3.42: : $2.48; :
17692 o comanna 3.42: : 2.53; :
R R 3.52: R : 2.34;
ALY o eeees : .51 ‘; 2.36 .
L 3 NOT : 2.29.
R R T ©3.36: AVAILABLE 2.25;
1978 cemielan 3.40: - : 2.38;
1978 : 3.88: : 2.38,
ID76 ¢ o« aae - 4,13 2.61:
[ S 4.17: 2.18:

®itio OF

T e SRV NN

~ o~

1/ U.S. bettlings ¢f vodka ond beverune spiriis,not apcecially provided for,
adjurted to exclm‘.e bulk fiports hottled here, converted from proof pallons to
vine gallona.  Vilue for 1368-71 based on tue 1967 Cenaus of Honufaztares and
tor 1972=77 on 'hc 19422 €onmus of ‘Lol wcturca s Wduatid by the wholTaale price
tndex for Jistilled : plrus of tiw Durean of Labor Starfstfcs. 2f rearis of
vodka and the other products covered by this digest are not repurice suparately
fn the forcipn trade data of the U.S. Departmentof Comuerce, but tax-free with-
dravals fronm bond of vodka for oxport are repurted by the Burcau of Alcoliol,
Tobacee and Firvarns in proof pallons on a flscal vear hasis, 3/ Impores
convertud Lo vine pallons fron reported oroof pallona, 4/ Kot n«'mln;,ful since
values at di{forent trade lovels are wot curpdiable. Tt~ Estizated,

Source! Production conplled from officinl sntaristica of the U.8. Deopartment
of the Trearury: value of production bascd on of fflcial statinttes of the U8,
Pepatiment of Comnerce and thee burcau of Tabor Statdsties: fmports cornilad fron
of fictal wiatinticesof e 1.5, Depactrent of Cowmerce.  Adjustewats by the U4, .
Internat lonal Trade Commisuion.
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Table 7,-=Cin:  Prodwcers shipments, exports, imports, and apparent
consumption, 1968-77. )

: . : . ; Apparent “:{“:’l.io ;'.l‘
Period q:::;g:':::"” :  Exportry/: lTmporteyf: tuu:;::l" T R
e —— ——t i peacenyy
: Quantity (1,000 wine gallons)
LTS S : 33,065 14 : 3,210 36,275 . 9
1969----—=cnmnn : 3,707 : 9: 3,51 38,238 | 9
1970 -~ wammmmn : 34,945 @ 7: 3,885 . 38,820 10
L T 36,365 : 6: 4,269 . 40,634 | 1
1979 e mereanm . 36,454 ¢ 6: 4,228 40,712 10
1973--- 36,838 6, 4,639 . 41,477 1
1974~ 36,868 Ty, 4,918 41,849 12
1974 21,998 19, 4,836 lol,?hb: 1_1‘
36,848 . 25, 5,083 . 41,932 . -
32,948 E 30, s,n7 . E 38,222 E 14
Value { 1,000 dollars)
77,406 | ; 14,841} & ; af
81,248 . 16,855 & . &/
84,358 | : 19,248 4/ : o
89,059 | . 21,357 & : 4/
100,11 | ROT : 20,337 ° &/ : &/
102,410 AVAILABLE @ 24,173 ° ) : 4/
103,893 ¢ : 23,950 ° Y] : 4
124,894 : 25,705 } 4 : Y
125,904 | : 30,491 [, : 4/
113,737 : 32,493 4/ : 4/
: 3 . . .
Avevage unit value (per wine gallon)
$2.34 : : $4.62 :
2.3 : : 477 :
2,41 ; : 4,95 . :
2.45 : 5.00 . :
2.4 NOT : 4.81 :
2,78 AVAILARLE . 5,21 : :
2.82 , : 4.81 , :
321, : 5.32 , :
3.2, . 6.00 . :
1970-ececccaanan 3.45, . 6.11 .
H t : H :
H H H H H
] H H H H
1 H H 3 $
H H H !‘ H

1/ 6o bettled dn tee Undted States exeluling Catiated vine giallon equivaliats of impcr’
gin redarcd for Soteting reported {u proof poallens hy the Burean of Alcehol, et lvcoe and
Firearns, Value based cu the 1967 Conses ot lloutectuges {or the period 190%-71 and the !
Consus of Mwnfacture s for the period 1972-777 "adjwited by the wholesale price fndox for
distilled spirits of the vurean of Laber Statintics. 2/ Lxports are not reperted separats
fn the foref  trade statistics of tne U.8. Departe:nt of Comairee, but taxn-free withdroao
of pla ftor band for cojert are repoteod by the Larciw of Aluehu?, Tebacee and “ircarm v
proef pallon. oo a (iscal year hasan, 3/ Includes pin frported fa bulh cenvovined to wine
pr1lons of K6 wrqnf by the 0.5, Internitional Trade Comulnsion. 4/ Kot meaninniul hecao.
values at different teade levels are 1ot covpreable., | ow [atined,

Somrect  Shlpaenta and exports oo lel Tran of Ciefal atatfetien of the Ui, Dopartrent
the Tresvar o value of prontuc tien b0 o of fiefal ntatiatics of the Wn, D oporiment of
Comrerce and the Barean B Laoer oaattaesg bmports corpllod fren ot fielal sl ttes of
Uits Dopartment of Cowree, cxeept a. voted,
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Toble §>-Curdiale and liquours: Producers shipments, exports, imports, and
apparent consumption, 1968-77

i : b H : Ratio of
Perind ' ;;T.‘.:Z;:: : R t :x{::::"f : o tmport (o
¢ l/ : ""ersg,: ‘“‘mtts .3./3 ‘; i : CONnzngt fer
: hind : 3 : on H (]‘.\"f.\'_t‘ut Y
Quantity ( 1,000 wine pallons)
: 1 : : :
18,052 . : 2,427 , 20,479 12
20,406 , : 2.862 23,268 12
20,102 , : 3,045 0,147 13
21,958 . : 3622 | 25,580 | 14
23,095 : KOT 3,308 26,400 13
25,682 : AVAILABLE 3,9% 29,616 . 13
29,040 ; : 4,335 33,37 13
27,228 . : 4,788 32,018 )x:
25,703 ¢ : 5,301 29,695 . N
26,158 : : 5,86 3N,97%
3 4 $ H
: H s :
H H H H
H H 14 3
Value ( 1,000 dellars)
H t H H
63,722 ; : 24,251 . &/ : &
72,023 ; : 28,972 &/ : Y]
713,12, : 31,540 Y] : &
81,0 .9 ; : 37,762 , Y] &/
Boas: wer :o . M
FE R ] 15 1612 : J S 3 s - H Pt
Yo LTI . 181,846, AATATE D o8 L W/ : 1,
194,215 : 45,324 & . &
135,323, : 30,731 1Y : 4/
200,633 ; : 58,929 . &/ : Y}
t 3 t : -
R H t ' :
H 3 H H
1 H H H

Average unit value { per wine gsllon)

1968- - meoemens $3.53; : $9.99 . :
s 3.53: : 10.12 ; Ce
3.64 s 10.36 ; '

3.63, % 10.4) , :

6.10; oo : 10.95 :

6.18 : 11.01 , :

6,26, Avaaae ! 9.4 | )

7.13, : 9.47 , :

7.21 s 9.%7 s :

7.67,; N 10.13 t

t t ' 2

3 1 t t

: s 1 '

3 t 1 t

: s 3 t

3 :

— :

1/ vordials aad Jiqueurs bottled in the Lnited States adjusted to cxclude cordials
and liqueuts finorted dn Lulk and bottled licre based on Burcau of Alcohol, Tebacee
and Fircarms reports of imported distilled wpirita velensed for bottling with reported
proof gatlous converted to vine gajlons of BO® proof. Value based on the 1967 Crniud
of Manufacturen for the perfod 1968-71 and the 1972 Census of Manufactures for the

period 19I7-77 adjuated Ly the wholerals price tndux jor dintiiled spirits of the
Burcau of Lanor Statistics. 2/ Cxports arce net separate, reported bt are helicveet to
be rmall. 3/ lucludes cordlals and liqueur< iwmpotted in pulk converted to wine collons
of 810 proef L the U.S, International Trode Comnlecion, 47 Not nenndngful e v
valuer ot differont trade lovela are not compatahle.

Source:  Shiprente conpiled frow offlcia) wtatint fen of the U.S. bopartscnt of the Veeasar
vilue of Prccuction booned K] official statintsen of the .S, Departrcnt of Corovvee and
the Lurean ol babor Stati-tien; ispoetn compiled from offretal statiotles of thae V.o,
Doparteent o Cooaeree.
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Table 11 .--Rum: Production; exports, importsg, and ‘apparent

consumption, 1968-77.

: : t ey - Tt Ratio of
P -iod H Prodluc- - s : N-.cr::\t T
: tion : Ewports 2/ Imports 3f; SONSUID- L cunit fan
o . s T: - ] tion él H ([h‘l":‘l‘-l‘
; Quantity (1,00C wine gallons)
LT3 - : 1/ 8,702, 297, 325 8,727 3.7
1969-=r-cvomamnns 1/ 8,390, 303, 370 , 8,454 , 4.4
1970-c-mmeamann; 1/10,273; 337, 423 10,302 ; 4.1
Y7 7 P 1/13,528, 306 , 418 13,637 ; 3.1
1972~ —=wmme - 1/14,57S, 230, 462 14,776, 3.1
1973 cmmmemeeee . 57 13,175, 167, 435 13,443, 3.2
197%-nmmmemmmmmws 5/ 10,825, as4 487 | 10,831 4.5
21975 cmcmemm e : 5/ 14,605, 233, 811 , 15,183 5.3
3976 o oo : 5/ 18,393, 252, 701 | 18,542 3.7
1977~ -cccummmmae . S/ 19.258= 266= 789 . 19.73l= 4.0
: : ' s s 3
s : : 3 :
: : : : :
: : s 3 H
: Value (1,000 dollars)
1968-----meceen : 1/ 31,413: 1,157 873 : 6/ 6/
1969 mcecenne : 1/ 29,754; 1,161 997 8 6/
1970~ mccememmae : 1/ 927 1,648, 1,019 ; LY &/
3971 cmcmemmmeen 1/ 4,397 1,314 1,108 ; 6 6/
1972~=mrmemvmean : 1/ 45,628; 915 ; 1,009 . 6/ 6/
b [ ) s T —— : 5/ 41,825, 630 ; 1,007 , & 6/
b1 ) e — : 5/ 36,923, 2,562, 1,153 , [ 6/
P T} T —— . 5/ 45,422, 1,203, 1,634 [T 6/
U 1 7 S : 5/ 51,386, 1,224 ; 1,463 @ s/ 6/
PL Y J S, s 3/ 62,203; 1,352 1,719 ¢ & ¢ 6/
: : : : H
: . t : : :
- : : H H s
S A : : H H
3 3 $ : H
: Average unit value (per wine gallon)
3 : : 3 :
1968~---- em——— H $3.61 : $3.90: $2.69 ¢ :
1969 -cemrnecana: 3.55 1 3.83: 2.69 ¢ :
1970-———cemmame 3 3.40 3 - 4,26 : 2,641 3 :
197)~cccmccnncas t . - )06 2 .29 ¢ 2.85 @ $
- 1972-—--- —————- : 3.13 .98 .2.18 ¢ :
1973-cqeacmcaaan H . 363 .77 2.31 @ :
5 T ) 7 S ——— : Al 5.29 3 2.37 ]
[} Y — : i, 5.16 2.92. s :
1976~-=== PR .12, 4.86 ¢ 2.09 e
1977ccmmmmmmme s .23 5.08 ¢ 2.13 s
» t LI : ] '
3 H : H ]
: 1 t H ]
H H t t H
2 t t H ]
t ? : s :

Footnotes and sources on following pare.
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10275--Rum
Footnotes:

1/ Represents rum bottled in the United States, as reported by the Burcau of
Alcohol, Tobacco and Firearms (formerly the Alcohol, Tobacco and Fircarms Civision
of the Inrernnl Revenue Scrvice), and entries of bottled rum into the United States
from the Virgin Island and Puerto Rico, reported by the Burean of the Census of the
U.S. Dypartment of Commerce, less imports in bulk converted to 8Q° proof. Latries
from the Virgin Islands and Puerto Rico were converted from proof gallons tc wine
gallons on the basis of 80° proof at time of bottling. Value is based on the
average value of bottled rum from the Virgin Island and Puerto Rico.

2/ rdjusted to reflect conversion to wine gallons of rum exported in bulk, and
includcs foreign and domestic mcerchandise.

3/ Adjusted to rcflcct conversion to wine pallons of rum imparted in bulk.

4/ Allowance made for minor cxports of foreign rum.

5/ Represents U.S.-produced rum bottled in the United Stntes. as reported by the
U.S. Trcasury Department, plus shipments of bulk and bottled rum into the United
States from the Virgin Islonds and Puerto Rico, reported by the Burecau of Census
of the U.S. Department of Commerce. Entries from the Virgin Islands and Puerto
Rico were converted from proof gallons to wine gallons on the basis of §0° proof
at time of bottling. The percent of Puerto Rican rum shipped as bulk or btottled
vas cstimated by data supplied by the Puerto Rican Rum Producers Association.

Value is based on the average value of shipuents of wine gallons «f rum from the
Virgin Islands and Puerto Rico.

6/ Not meaningful.

Source: Production data compiled from officfal statistics of the U.S. Department
of the Treasury and the U.S. Nepartment of Commerce, with conversions by the U.S.
International Trade Commission; imports and exports compiled frowm offi- ial statistics
of the U.S. Department of Commerce.
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t e 14-- Brandy ¢ Producers shipments, exports, imports, and
apparent conunptlon. 1968-77.

Produrers © . : N '«.-;""' nt L A.“ :;
shive q Terte 20 bens YT e e 00T
ments 1/ 0 : . h-n l./ : .
. - H : T )
: Q: .n\vl, (l 0\')0 wine 3. 1l.ons)
R R L 9,275 : 123 ¢ 2,517 : 11,607 : 22
K -2 10,502 . " 2,695 13,059 : ¢
190 - S 10,510 : 40 2,600 13,301 - 22
T - 11,628 : % 1,558 15,097 : 24
i ? e e 12,005 48 2,950 14,823 20
(R P T 13,173 64 3,333 . 15,337 : ;0
1t C o 12,813 . 69 . 3,104 : 15,046 "o
Iuls o omeeoe- H 12,389 43 3,085 12.’).'2 : 2
T P -t 13,608 72 4,170 : 17,231 - o4
Wi d e eeeer 15,395 28 . 3,543 ; 19176 19
: “\itue (1 ooo dollarq)
DN TEEEEN EEE 17,69 182 15,093 s/ : 5/
I 20,037 116 ¢ 15,691 ¢ 57 : 5/
e - - : 20,674 73 ¢ 17,827 : s/ : 5!
[TI0E T 23,25 ¢ 83 : 22,940 ¢ 5/ : 5/
2. .- - - - 24,586 ¢ 110 ¢ 20,307 : 5/ : 3/
[ R 27.3% ¢ 140 15,927 : 5! : 5/
1978 - e 26,946 : 189 : 24,912 54 : 3
Yy aee e 29,683 1%9 30,86 S/ : 5/

IR 34,217 : 259 : 50,832 . Y S
Jorr o oa o e 39,658 : 233 : 41,973 3/ : 3/

. ~

e ane unit |l e (pcr wine gnllon)

$1.48 : $6.01 :

| IR -- $1.91 :
) R R 1.9) ¢ 1.51 : $.82: :
oo e : 1.97 : 1.83 : 6.15: :
1l R 2.00 - 2.3 ¢ 6.45:
T R 12,05 : 2.29 : 6.8E:
ai3- - --- S 2.08 : 2.19 ¢ 7.78:
1t B 2.10 : 2.2 8.05:
[T R : 2,40 3.70 10.00:
L - cee- 2.55 ¢ 3.60 12.1:
0.7 - 2.58 : 8.32 ; 11.85:

TN SR T R

crted 3
bul: and '-stled bore vith reneried tox patlene earvetted te wire rzilons of 207
procf. Volue (or L1~ 71 boooZ o0 o 10 Co ur o Jaciues and for 10T T

or the 1277 Lores adoustd o ehG wiolesnle price fedea for ntu‘l'o.-.
spirits of Labof statistics, :’{/ iLrports cu..\.vr;.d from proc. ,ullons
to vine ;2iloiny of “f‘° proof. _1/ Inv Is.des brasdy f-perted ‘v bt cenverste! to wire
galleus of 2.7 preef. 1/ Alleuanes rade for o reres ef frrdden brasdy

_/ Not meaning fud since values at dif (orent trede Tovels e no: comparable.

SOUTCE!  T.UnetIon vir Dlded FIUD Gf bl elotinbing ol thie Ul3. Dopnis cot of

theddre oy, ol oL profuetaon e ed on otficial ctard taer o the ULh, Booartrent
of Conriruy evdd tne Laiean of fabor Setidntaeng Loports avd caporis conptlo Jtea
otficdal st thenof the U wep oottt ¢ Wm ees Comvott o eate Lo Lin
VoS Intvroutacral o0 Codagion,
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T.b1c}7,-- Bicters: Production, exports, irports, and apparent
consumption, 1968-77.

f et e @ cm i e m e cmine e e mamn e e e ammea .. .

T : : : R 3
N Apparent L 0ot

: 1

. : : : SURE
Fxports 1/ Irjorts Conarrsia AR
- Jense osien

Proadue-
H tion H

L S V. 4 U.ﬂ—n o ety
: Quantity (l 000 proc{ g1llon.)

18- .- wemeenn : : H 133

R A T : : 170 : :

1950 cccenenan- : : : 158 .

R e : : : 147 : ;o
1972--cemnmeont NoT P Nor : 192 yor : NOT
J78-n e ememenn * AVAILABLE : AVAILABLE 188 © AVAILABLE © AVAILAGLE

1Yl ieeaacaa : : : 168 :
1975 - -ommenenn : : : 205 : :
| R : : : 206 :
117 2P : : 225 :
. . - .- .
s ' Vatue (1, 000 dollan)
1OES cmmmammamme : 606 ’ :
166D < amnamannt : 899 : :
1970 ccemmaat : 788 : :

736 :
1,060 & oy : NOT
1,062 : AvAILAZLE © AVAILABLE

1972 -« oeeeament NOT i Nor
1973 conee amn ' AVAILABLE © AVAILABLE

®e o5 o8 #e o5 su me s 5 st ve vs s es we

1974 cccenaaaa : : : 877 : :
R} : : : 1,087 : :
JUTE =--rcnsnoas . 1,147 . :
1977 eieeanns : : 1,226 . :

: . : : :

f Average wmit value (per proof gallon)
1968~ cccaa-a- : : $4.56 :
R R Rl 5.29 : :
1970 - -------=- : : 5.08 : :
L S 5.01 : :
IWidecuencann : NOT H

5.42 ; NOT : NoT
5.54 : AVAILABLE ! AVAILABLE

. A : NOT
1073l ae : AVALLABLE : AVAILAPLE

e me me S8 e mE es 2o 8e eo se 45 se Mo Ba Be be

T[T TR : 5.30 ;

06 emnnnaman . : 5.87 ;

| P R : : 5.45 .
\ § ; ri :

1/ Exports arc not lepnrntely reported but are bellcved to be nc;ltgible.

Source: Compiled from official ctatistics of the U.8. Department of Commerce.
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‘Table 19.--Initations of wines and imitations of brandy and other
spirituous beverages: Production,” exports, imports, and apparent
consumption, 1968-77..

: Produce : f f':\p,’\nrcnl 3 inko‘::“ :.r'
Period : tiou & :  Exports}/; Irpores p Comtwep- cm': SuApt e

. : . . tien)/ : (p.\_r-r_g_n( Y/

: Quant ity (1,000 proof gallons)
1968----cccacaaa H H H LA :
1969-------cecuea : : : 4 :
1970----—cmreann: : : 2 :
197 : : : | :
1927-~ccmccmean :  NOT : NOT : 2/ :  NOT : noT
3973-r-ce cmcnaa: : AVAILABLE ¢ AVAILABLE s 1 ¢ AVAILASLE : AVAILABLL
197 mmmm e : : 10 . :
1975--c—mmnmeemm: : : 7 :
1926-n-evmmemme- : : H 2 :
1977 ccnninan: H t 3., H

s : s s B

t : : H :

: : : : :

: : H : :

: e T -

: value (1,000 dollars)
1908-----eoceem H H H T H
1969---~-cceommn: H 3 37 H
1970-cccccmmnnmns H H 18 H
197ecomnnenn I s s 5 :
1972«~-c-=e-eam=:  NOT : NOT : 1's  um : NOT
1973---—- ———— : AVAILABLE ¢ AVAILABLE 5 $AVAILALLE : AVAILATLL
b L T : s : 40 . :
1978~ ceeccmnay 3 : 4 :
P [ T — : s : 12, :
] Y ) S —— : : 3 13, :

H : : s 1

: H H H :

' s : H : : .
- 3 ¢ t : 1 3 ’

3 H H $ H

: Average unit value (per proof gallon)

H s 3 : [}
1968------ ————t ] H $8.94 : H
1969-ccuccaaaa -1 1 :- 9.47 : H
1970-~~=mmmemmmy s t 9.79 2
197)-ecem e [ H H 9.92 3.
1972----emmmm —: NOT t. NOT . 1 438 s
1973--==c=cceme=t AVAILABLE t AVAILABLE 3 3.96 :
5 UL/ EEES T S et 2 t 4.05 s
1975---=--muomen : [ t 6.29 , :
[ J [ —— : s 1 5.22 t
19/)-mcccmmanaaa: : ] 4.94 :

. o t 3 1 t

1 ] 1 t g

1 ] ] t H

1 1 t 3 T

- t Yot t $

3 2 H s !

l/ There is no knoua domestic production of imttation wine or {mitat{on brandv.
Thore 1s smill production of other spirituous bevorager. Exports of all Lhese items
are not scparately veported bat are believed to be nil.

2/ Less than 500 proof galluns..

Source:

Compiled [rom official statistics of the U.S. Department of Cumrmerce,
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Appendix C

Spirits, Spirituous Beverages and Beverage
Preparation: Present Rates of Duty, Estimated
Average Proof, Estimated Rates of Duty Necessary
to Collect Equivalent Revenue After Conversion to
Proof-Gallon Basis of Assessment
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The following table presents a conversion of column 1 and column 2 rates
of duty which attempts to maintain existing margins of revenue protection in
the absence of the wine gallon tax and duty assessment method. The converted
rates are based on the Commission staff's estimations of average proof levels.
It lhoﬁld be noted, however, that bottled distilled alcoholic beverages, aven
those entering under a single TSUSA item number, enter at varying proofs. Thus,
the establishment of a single rate (applicable to a varying proof content) can
only approxirate existing margins on an over all basis, but cannot maintain
existing margins of revenue protection for each individual importation. In
addition, the wine-gallon method of tax and duty assessment effectively discri-
miniates against bottled alcoholic beverages as opposed to bulk liquor. Thus
the converted rates, which are based on average proofs of bottled importationms,
will result in the assessment of higher duties on bulk importations. We have
attempted to ameliorate this problem by providing separate conversions for im-
ports of the two products where the Administration has indicated that converted
rates will be neéded and there have been substantial shipments in both bulk and
bottles. This has been accomplished by subdividing items 168.40 (rum) and 168.52

(vodka) to provide for importations in containers of over and of not over one

gallon.
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